
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



r 



THE 



r\\5 



LAW QUARTERLY 



REVIEW. 



EDITED BY 



SIR FREDERICK POLLOCK, Bart., D.C.L^ LL.D. 



VOL. XXI. 



LONDON : 

STEVENS AND SONS, LIMITED, 119 & 120 CHANCERY LANE. 

AoEHT FOB United States of Auebica, THE BOSTON BOOK CO., Boston. 

Aqxnt fob Canada, THE CARSWELL CO., LIMITED, Tobonto. 

Oxfobd: Pbinted at the Univbbsitt Pbbss. 

1905. 



Oxford 

HORACE HART, PRINTER TO THE UNIVERSITY 



UBRJfRr CF THE 

LEUNB STAHFORB, JR., UmERSITf 

LAW BEPAHTKEMT. 



INDEX OF SUBJECTS. 

PAOI 

American Law School, The. By W. Jethro Brown . . 69 
Certification of Shares. By Frank Evans . . . 340 
Contingent Future Interests after a Particular Estate 

OF Freehold. By Albert Martin Kales . • .118 
CoPTHOLD Enfranchisement, A Scheme of. By H. J. 

Randall 150 

Corporation, The Personality of the. By W. Jethro 

Brown 365 

Customs of Baqusa, The. By Paul Vinogradoff . . .179 
General Average, Contribution to. By H. Birch Sharpe 155 
Hague Court and Vital Interests, The. By Sir Thomas 

Barclay 109 

Hindu Law, Origin and Development of the Bengal 

School of. By Mr. Justice Sarada Charan Mitra . 380 
Hungary, A Constitutional History of. By Paul Vino- 
gradoff 426 

India, Civil Procedure in. By J. H. Bakewell • • » 55 
India, The Separation of the Judicial from the Execu- 
tive Service in British. By Sir E. T. Candy, C.S.I. . 138 
Keech v. Sandford, The Development of the Rule in. 

By Walter G. Hart 258 

Land, Future Interests in, H. By Edward Jenks . . 265 
Land Law, The Paradox of the. By A. V. Dicey, K.C. . aai 
Land Transfer Acts of 1875 & 1897. ^7 Sir Howard W. 

Elphinstone, Bart 23 

Land Transfer Question, A Contribution to the. By 

James Edward Hogg 29 

Libraries of a Civilian and Canonist and of a Common 

Lawyer, an. 1294. By Kobert Jowitt Whitwell . . 393 

Magna Carta. By Paul Vinogradoff 250 

Maine's ' Ancient Law,' Notes on. By the Editor . 165, 274 
Middle Temple Kecords, The. By J. R. V. Mai-chant . 346 
Natural Law. By Albei-t S. Thayer . . • . . .60 
Philippines, Blending Legal Systems in the. By Judge 

Charles S. Lobingier 401 

Privy Council, Is it a Legislative Body? By Sir Robert 

Stout, K.C.M.G 9 

a2 



iv Index of Subjects. 



PAGJi 

Reqtbaint on Anticipation under the Married Women's 

Property Acts. By Kenneth R. Swan. . . . ^33 
Rohan Marriage, The Development of. By A. H. J. 

Qreenidge 357 

Russian Raids on Neutral Commerce. By Edwin Maxey 35 
South African Railway Case and International Law. 

By Sir Thomas Barclay . 301 

— A Reply. By John Westlake, K.C. . 335 

Trover and Conversion, Observations on. By John W. 

Salmond 43 

Turkish Capitulations and the Status of British and 

OTHER Foreign Subjects in Turkey. By Edwin Pears 408 
ViNOGRADOFF ON THE Manor. By W. Paley Baildon . 394 



INDEX OF CONTRIBUTORS. 



PAOB 



Baildon, W. Palbt. — Vinogradoff on the Manor . . '294 

Bakbwsll, J. H. — Civil Frooeduro in India 55 

Babci«at, Sir Thomas. — The Hagae Coart and Vital Interests . 109 
The South African Bail way Case and Inter- 
national Law . ... 301 

Bbowit, W. Jbthbo. — The American Law School .... 69 

The Personality of the Corporation and the 

State 365 

Candy, Sib E. T., C.S.I.— The Separation of the Judicial from the 

Executive Service in British India 138 

DicBT, A. v., K.C.— The Paradox of the Land Law . . .221 

Elphikstokb, Sib^HowabdW. — Land Transfer Acts of 1875 andi897 23 

Evans, Fbank.— Certification of Shares 340 

Obkenidob, a. H. J. — The Development of Roman Marriage . . 357 
Habt, Walteb G. — The Development of the Rule in Keech 

V. Sandford 258 

HoGO, James Edwabd. — A Contribution to the Land Transfer Question 2 9 
Jbnks, Edwabd. — Future Interests in Land, IT • . • .265 
Kales, Albbbt Mabtin. — Contingent Future Interests after a Par- 
ticular Estate of Freehold 118 

LoBiNoiEB, Judob Cbables S. — Blending Legal Systems in the 

Philippines 4or 

Mabchant, J. R. y* — Middle Temple Records . • . .346 

Maxxt, Edwin.— Russian Raids on Neutral Commerce • • • 35 
MiTBA, Mb. Justice Sabada Chaban. — Origin and Development of 

the Bengal School of Hindu Law ....>». 380 
Peabs, Edwin. — Turkish Capitulations and the Status of British and 

other Foreign Subjects in Turkey 408 

Pollock, Sib Fbedebick. — ^Notes on Maine's 'Ancient Law' . 165,274 
RANDALL, H. J. — A Scheme of Copyhold Enfranchisement . .150 

Salmond, John W. — Observations on Trover and Conversion • . 43 

Shabpe, H. Bibch. — Contribution to Oeneral Average . • • i65 
Stout, Sib Robebt, K.C.M.G. — Is the Privy Council a Legislative 

Body? 9 

Swan, Kbnneth, R. — Restraint on Anticipation under the Married 

Women's Property Acts 233 

Thateb, Albebt S. — Natural Law 60 

VnroOBADOFF, Paul. — A Constitutional History of Hungary . . 426 

The Customs of Ragusa 179 

^ Magna Carta 250 

Webtlakb, John, K.C. — The South African Railway Case and Inter- 
national Law : a Reply ...••••• 33S 
Whitwbll, Robebt Jowitt. — Libraries of a Civilian and Canonist 

and of a Common Lawyer, an. 1294 . . . . • 393 



SUBJECTS OP BOOK BEVIEWS AND NOTES. 

PAOS 

Alexander (G. Gloyer). — ^Plea for a better System of Legal Education 

in the Provinces 98 

Alpe (E. N.). — Law of Stamp Duties, &c. ( i oth ed. by Arthur B. Cane) 209 
American Oonference on International Arbitration « • • « 98 
Amos (M. Sheldon) and Arminjon (Pieire). — Collection of Problems 

and Exercises in the Civil and Commercial Law of Egypt . 206 

Annual County Courttf Practice, 1905. By Judge W. C. Smyly and 

W. J. Brooks 208 

Annual Digest, 1904, ed. by John Mews 210 

Annual Practice, 1905. — By Thomas Snow, Charles Barney, and 

Francis A. Stringer 90 

Archbold's Pleading, Evidence and Practice in Criminal Cases. — By 

Sir John Jervis (23rd ed. by W. P. Craies and Guy Stephenson) 442 
Arminjon (Pierre). — See Amos (M. Sheldon). 
Ashworth (Philip k.),—See Taswell-Langmead (T. P.). 
Assinder (G. F.). — Legal Position of Trade Unions «... 330 
Baldwin (Simeon E.). — The American Judiciary . . . .330 
Barber (C. Gilbart).— /See Snmmerhays (T. C). 
Barclay (Edwyn). — See Barlow (C. A. Montague). 

Barlow (C. A. Montague). — Licensing Act 210 

Barrington (C. V.). — Shop Hours Acts 209 

Bateson (Mary).—Becords of the Borough of Leicester • • • 330 

See Selden Society Publications. 

Baxter (J. Sinclair). — See Strahan (J. Andrew). 

Baynes (W. E. C,).—See Underbill (Arthur). 

Beard (C. Austin). — Office of Justice of the Peace in England in its 

Origin and Development . « « • • . • .186 
Bell (W. H. Somerset) and Nathan (Manfred). — Legal Handbook of 

Practical Laws and Procedure 446 

Blagden (C. Otto).— ^ Underbill (Arthur). * 

Blyth (T. T.). — Epitome of the Law relating to Easements • « 324 

Bonus (Ernest Melville). — See Key and Elphinstone. 

Books published in the Colonies (J. E. Hogg) (n.) • . .^ .220 

Bourchier-Chiloott (T.). — The Law of Mortmain . . • . 448 

Bowen-Bowlands (E. R). — Criminal Proceedings on Indictment and 

Information «-•••• 188 

Branson (G. A. H.).— &e Schwabe (Walter S.). 

Brickdale (C. Fortescue). — Brickdale and Sheldon's Laud Transfer 

Acts 315 

Brooks (W. J.). — See Annual County Courts Practice. 

Brown (Archibald).— /S^ Snell (Edmund H. T.). 

Bund (J. W. Willis) and Stephen (Henry). — Law of Compensation 

for Unexhausted Agricultural Improvements .... 94 



Subjects of Book Reviews and Notes. vii 

PAOS 

Burney (Charle8).--iS5c« Annual Practice, 1905. 

Cagney (C. F.). — See Powell's Principles of the Law of Evidence. 

Calcutta Law JoamaU The (n.) 219 

Cane (Arthur B.y—See Alpe (E. K). 

See Revised Beports. 

Carver (T. Q., K.C.). — Carriage of Goods by Sea (4t]i ed.) . . 319 
Gheny (R L.). — See Dart on Vendors and Purchasers, and Wolsten- 

holme's Conveyancing. 
Chitty (Joseph). — ^Treatise on the Law Qf Contracts (14th ed. by 

J. M. Lely) •••..••••• 86 
Chitty (T. Willes). — See Yearly Supreme Court Practice. 
Clark (James W., K.C.). — Students' Precedents in Conveyancing . 448 
Clerk (J. F.) and LindseU (W. H. B.).— Law of Torts (3rd ed. by 

Wyatt Payne) 86 

Code Civil, Le, 1804-1904 97 

Copinger (W. A.). — Law of C^yright in Works of Literature and 

Art (4th ed. by J, M. Easton) ...... 200 

Craies (W. F.).—See Archbold's Pleading, &c. 

. See Porter (J, Biggs). 

Crane (Albert C.).See Lucas (William). 

Cripps (C. A., K.C.). — Principles of the Law of Compensation (5th 

ed. by the author and Aubrey T. Lawrence) . . . .323 
Cutler (John, K.C.). — See Powell's Principles of the Law of Evidence. 
Dale (Cecil C. U.).-^See Lewin (Thomas). 
Dart's Treatise on the Law of Vendors and Purchasers (7tb ed. by 

E L. Chen*y, O. E. Tyrrell, A. Dickson, and L Marshall, 

assisted by L. H. Elphinstone) 190 

Davidson (M. Q.). — Coucise Precedents in Conveyancing, with Prac- 
tical Notes, ^c. (i8th ed.) 97 

Dayes (A. C). — Handy Book to Solicitors' Costs . » . . 207 
Deans (R. Stony). — Student's Legal History (2nd ed.) . . . 448 
Dicey (A. V., K.C.). — Lectures on the relations between Law and 

Public Opinion in England . • • .. » • '439 
Dickson (Arthur). — See Dart 

Disney (H. W.). — The Law of Carriage by Railway . . . .448 
Dixon's Law of the Farm (6th ed. by Aubrey J. Spencer) . -437 

Duckworth (Lawrence). — Law relating to General and Particular 

Average • 207 

Law of Partnership 209 

Eames (J. Brom\ej),—See Odgers (W. Blake). 

Easton (J. M.).— ^«e Copinger (W. A.). 

Edwards (W. D.). — Compendium of the Law of Property in Land . 91 

Elgood (Edgar 3.),— See Walker (Hon. W. Gregory). 

EUissen (Herbert). — Trust Investments 89 

Elphinstone (Sir Howard W.). — See Key and Elphinstone. 
Elphinstone (L. ll.).—See Dart. 



viii Subjects of Book Beviews and Notes. 

PAOB 

Emanuel (Montague R ). — Law of Landlord and Tenant . • 201 
Emden (His Honour Judge). — Winding-up of Companies and Re- 
construction (7th ed. by Henry Johnston) .... 204 
Emery (Qeorge Frederick). — Handy Quide to Patent Law and Prac- 
tice (2nd ed.) 92 

Englishwoman's Year Book and Directory, 1905 .... 99 
Escarra (Edouard). — Nationalisation du sol et Socialisme . . 98 

Every Man's Own Lawyer (42nd ed.) 99 

Fawcett (William Mitchell). — Concise Treatise on the Law of Land- 
lord and Tenant (3rd ed. by W. Donaldson Rawlins, K.C.) . 201 
Fox (J. C). — See Yearly Supreme Court Practice. 
Francke (P. M.). — See Yearly Supreme Court Practice. 
Fraser (Hugh). — Compendium of the Law of Torts (6th ed.) . •445 
Freeman (Horace). — See Underbill (Arthur). 
Qanz (A. W.). — See Yearly County Court Practice, 1905. 
Gamett (Charles). — See Heywood (N. Arthur). 

Giese (Fr.). — Die Grundrechte 328 

Glynne- Jones (A.). — Companies Acts, 1 862-1900 (4th ed.) . 205 

Goddard (J. L.). — Treatise on the Law of Easements ... 88 
Cover (W. H.). — Hints as to advising on Title (4th ed.) . . -447 
Greenidge (A. H. J.^—See Poste (Edward). 

Gregory (C. N.). — Some Problems of International Law . . -99 
Grueber (Erwin). — EinfUhrung in die Rechtswissenschafl • . 98 

Hall (A. G. J.). — Law and Practice in Divorce and Matrimonial 

Causes 444 

Hall (W. Clarke). — Law relating to Children 329 

Hamilton (G. B.). — Concise Treatise on the Law of Covenants . 91 

Hamilton (James Cleland). — Osgoode Hall : Reminiscences of Bench 

and Bar 96 

Harris (R., K.C). — Illustrations of Advocacy (4th ed.) . . .96 
Hatschek (Julius). — Englisches Staatsrecht mit Beracksichtigung der 

far Schottland und Irland geltenden Sonderheiten . . . 309 
Hauriou (M.). — See L'Ann^e Administrative. 
Hayes and Jarman's Concise Forms of Wills (12th ed. by J. B. 

Matthews) . - . • . 3^5 

Hemming (Harry Baird). — Practical Guide to the Law of Patents . 439 
Henriques (H. S. Q.). — Return of the Jews to England . . •327 
Heywood (N. Arthur).— Lunacy Practice (2nd ed.) . . . .209 
Hill (G. R.). — Yearly Digest of Reported Cases, 1904 . . .210 
Hogg (James Edward).— The Australian Torrens System . . 204, 220 

^Books published in the Colonies (n.) . .220 

Holland (Thomas Erskine, K.C). — ^Laws and Customs of War on 

Land, &c 80 

Holtzendorff (Franz von). — ^Encyclopadie der Rechtswissenschafl in 

systematischer Bearbeitung 313 

Hopwood (C H., K.C).— Middle Temple Records . . . . 34^ 



Subjects of Book Beviews and Notes. ix 



nbert (Sir Coortenay). — Montesquieu . . . . . .98 

Indermanr (John). — Principles and Practice in matters appertaining 

to Conveyancing (2nd ed. by Cbarles Thwaites) . . . 207 

Indermanr (John) and Thwaites (Charles). — Student's Guide to Con- 
stitutional Law and Legal History (4th ed. by C. Thwaites) . 447 
lugpen (Ai-thnr Bobert, K.C.). — See Williams (Sir Edward Vaughan). 

Interpretation of Promise (n.) 219 

Iselin (J. F.y—See Williams (T. Cyprian). 

Jelf (£. A.). — Corrupt and Illegal Practices Prevention Acts, 1883 

and 1895 (3rd ed.) 327 

Jervis (Sir John). — See Archbold's Pleading. 

J^ (G.). — See L'Aun^e Administrative. 

Johnston (Henry). — See Emden (His Honour Judge). 

Jolly (W. Arnold). — See Seabome's Vendors and Purchasers. 

Jones (Emily). — See Englishwoman's Year Book. 

Joeserand (Louis). — De Tabus des droits 436 

Kant (A. N.). — Index of Cases judicially noticed, 1865-1904 . •446 
Keen (F. N.). — Urban Police and Sanitary Legislation, 1904 . .326 
Kelke (W. H. Hastings). — Epitome of Real Property Law . .330 
Kenny (Courtney S.). — Selection of Cases illusti-ative of the Englbh 

Law of Tort 79 

Kerr (W. W.). — Law and Practice as to Receivers (5th ed. by 

W. Donaldson Rawlins, K.C.) 439 

Key and Elphinstone's Precedents in Conveyancing (8th ed. by 

Sir H. W. Elphinstone, F. T. Maw, and E. M. Bonus) . .82 

Knowles (V. Devereux). — Evidence in Brief 329 

Langdell (C. C). — Brief Survey of Equity Jurisdiction . . •434 
L'Ann^e Administrative (ed. M. Hauriou, G. J^ze, and Ch. Rabany) • 330 
lApradelle (A. de) et Politis (N.). — Recueil des arbitrages interna- 

tionaux, 1 798-1 855 309 

Lawrence (Aubrey T.). — See Cripps (C. A.). 

lAwrence (T. J.). — War and Neutrality in the Far East ... 80 

Lawson (William). — Notes of Decisions under the Representation of 

the People Acts . . . # 100 

Lees (T. O. Hastings) and Shield (J. Ridley). — Snowden's Magistrates' 

Assistant and Police Officers' Guide (nth ed.) . . •446 

Lely (J. M.). — Statutes of Practical Utility passed in 1904 . . 208 

See Chitty (Joseph). 

Lewin (Thomas). — Practical Treatise on the Law of Trusts (nth ed. 

by C. C. M. Dale) 200 

lalley (Cecil W.).— ^ HaU (W. Clarke). 

Lindley (Right Hon. Lord). — Treatise on the Law of Partnership 

(7th ed. by Hon. W. R Lindley and T. J. C. Tomlin) . .314 
Lindley (Hon. Walter B.).— ^w Lindley (Right Hon. Lord). 
Lindsell (W. H. B.).See Clerk (J. F.). 
Lucas (William). — Law affecting Motor Cars 209 



Subjects of Book Reviews and Notes. 



FAOB 

Lushington (S. G.). — See Yearly Supreme Court Practice. 

McEechnie (W. S.). — Magna Carta, a Commentary • • • .250 

Mackenzie (M. Muir). — See Yearly Supreme Court Practice. 

Mackenzie(W. W.). — Pratt and Mackenzie'sLawof Highways(i5tli ed.) 323 

Mackenzie (W. W.). — See Paterson (James). 

Macmorran (Alexander, K.C.) and Willis (W. Addington). — Law 

relating to Sewers and Drains 202 

Macnamara (W. H.). — See Paley. 

Maoqueen (J. F., Q.C.). — ^Rights and Liabilities of Husband and Wife 

(4th ed. by Wyatt Paine) 448 

Magna Carta, Mr. Edward Jenks on (n.). 6 

Maitland (F. W.). — See Selden Society Publications. 

Manson (Edward). — Short view of the Law of Bankruptcy . . 203 

See Moore (H.). 

Manzini (Vincenzo). — Trattato del furto 98, 330 

Marchant (J. R. V.). — Barrister-at-Law 325 

Marshall (Isaac). — See Dart. 

Martin (C. T.). — Minutes of Parliament of the Middle Temple . •346 

Massey (Arnold S.). — See Heywood (N. Arthur). 

Matthews (J. B.). — See Hayes and Jar man's Concise Forms of Wills. 

Maw (Frederick T.),—See Key and Elphinstone. 

Maxwell (Sir P. B.). — On the Interpretation of Statutes (4th ed. by 

J. Anwyl Theobald). 447 

Mews (John). — Annual Digest, 1904 210 

Michigan Law Review, The (n.) 6, 7 

Micklethwait (St. John G.). — Guide to the Licensing Act, 1904 . 209 
Miles (J. C.).— ^«5 Radcliflfe (F. R. Y., K.C.). 

Mirror of Justices, The (n.) ...«•••• 7 
Mitchell (W.). — Essay on the Early History of the Law Merchant . 97 
Montgomery (R M.). — ^The Licensing Laws (3rd ed.) . • •320 
Moore (H.). — Handbook of Practical Forms (4th ed. by E. Manson) . 447 
Morison (Charles Bruce). — Law of Limited Liability Companies in 

New Zealand 95 

Moms (Joseph E.). — The Pocket Law Lexicon (4th ed.) . • .208 
MuUa (Dinshah Fardunji). — Principles of Mahomedan Law . -447 

See Pollock (Sir Frederick). 

Nathan (Manfred).— ^Sw Bell (W. H. Somerset). 

Neville (Ralph).— /Sc^ Paley. 

Nicolas (Vale).-^Law and Practice relating to Letters Patent for 

Inventions 93 

Nicolas (Vale).— iS'eeUnderhill (Arthur). 

Norton-Kyshe (James William). — Dictionary of Legal Quotations . 95 

Odgers (W. Blake, K.C.).— Digest of the Law of Libel and Sknder 

(4th ed. by the author and J. Bromley Eames) . . . '3^9 
Oliver (D. T.).— &« Willis (W. Addington). 
Oppenheim (L.).-oInternational Law : Vol. I, Peace . . . 432 



Subjects of Book Reviews and Notes. xi 



Paine (Wyatt).— 5^ Clerk (J. F.). 

See Macqueen (J. F., Q.C.). 

Paley*B Law and Practice of Summary Convictions (8th ed. by W. H. 

Macnamara and Ralph Neville) 84 

Palmer (F. B.). — Company Law (5th ed.) 442 

Paterson (James). — The Licensing Acts (i6th ed. by W. W. Mackenzie) 320 
Peacock (F.). — Law relating to Easements in British India . , 89 
Pease (J. Q.). — See Revised Reports. 

See Underbill (Arthur). 

Pitt-Lewis (O., K.C.). — See Yearly County Court Practice, 1905. 

PoUtis (Y^,).—See Lapradelle (A. de). 

Pollock (Sir Frederick). — ^First Book of Jurisprudence (2nd ed.) . 99 

See Revised Reports. 

• assisted by Mulla (D. F.). — Indian Contract 

Act • , , , , , , . . « ,329 
Porter (J. Biggs) and Craies (W. F.). — Law of Insurance (4th ed.) . 96 

Porto Rico, the new Civil Code of (n.) 6 

Poste (Edward).— Oai Institutiones (4th ed. by E. A. Whittnck) . 198 
Powell (Arthur, K.C.). — Lawyer's Remembrancer for the year 1905 99 
Powell's Principles and Practice of the Law of Evidence (8th ed. by 

John Cutler, K.C. and Charles F. Cagney) . . . •97 
Rabany (Ch.). — See L'Ann^ Administrative. 
RadcliflFe (F. R. Y., K.C.) and Miles (J. C.).— Cases illustrating the 

Principles of the English Law of Torts 79 

Rawlins (W. Donaldson, K.C.).— /S'w Fawcett (W. M.). 

See Kerr (W. W.). 

Redlich (Josef). — Recht und Technik des englischeu Parlamentarismus 447 

Redman (J. H.).— Pratt's Income Tax (7th ed.) 99 

Renvoi^ Theory of the (n.) 7 

Revised Beports, edited by Sir F. Pollock, assisted by O. A. Saunders, 

J. G. Pease, and Arthur B. Cane 329, 448 

Ringwood (Richard). — Principles of Bankruptcy . . . .209 
Roberts (J. R.). — See Stone's Justices' Manual. 

Roscoe (E. S.). — English Prize Cases 447 

Rothera (Charles L.). — ^The Licensing Act, 1904, with Rules • • 206 

Russell (A. E.). — See Wolstenbolme's Conveyancing. 

Saunders (O. A.). — See Revised Reports. 

Schwabe (Walter S.) and Branson (Q. A. H.). — Treatise on the Laws 

of the Stock Exchange 189 

Seabome's Vendors and Purchasers (6th ed. by W. Arnold Jolly) . 99 
Selden Society Publications. — Borough Customs, Vol. I, ed. by Mary 

Bateson 98 

^Year Books of Edward II, Vol 11, 2 & 3 

Edward II, a.d. 1308-1310, ed. by F. W. Maitland . • . 209 
Shield (J. Ridley).—^ Lees (T. O. Hastings). 
Sibley (N. Yf.).—See Smith (F. E.). 



xii Subjects of Book Reviews and Notes. 

PAO« 

Slater (Joshua). — The Law of Arbitration and Awards (4tU ed.) . 447 
Smith (F. E.) and Sibley (N. W.). — ^International Law as interpreted 

daring the Hosso-Japanese War 445 

Smith (Josiah W.). — Manual of Common Law (12th ed. by Cuthbert 

Sparling) 324 

Smyly (Judge William C). — See Annual County Courts Practice. 
Snell (Edmund H. T.).— Principles of Equity (14th ed. by Archibald 

Brown) 206 

Snow (Thomas). — See Annual Practice, 1905. 

Solberg (Thorvald).— rBevised Statutes relating to Copyrights . . 98 

Speluzzi (Bernardo de). — See Wilson-Roe (George). 

Spencer (Aubrey J.). — See Dixon's Law of the Farm. 

Spurling (Cuthbert).— &« Smith (Josiah W.). 

Stephen (Henry).— iS^ Bund (J. W. Willis). 

Stepheneon (Guy). — See Archbold's Pleading. 

Stevenson (W. R.).—See Bateson (Mary). 

Stone's Justices' Manual (37th ed. by J. R. Roberts) • . 208 

Straban (J. Andrew). — General View of the Law of Property (4th ed. 

by the author and J. Sinclair Baxter) 326 

— and Kenrick (G. H. B.). — A Digest of Equity . 447 

Stringer (Francis A.). — A. B. C. Guide to Practice . ... 90 

See Annual Practice, 1905. 

Summerhays (T. C.) and Barber (C. Gilbart). — Summerhays and Too- 

good's Precedents of Bills of Costs (8th ed.) . . , . 209 

Sykes (Ernest). — Banking and Currency 190 

Talbot (George John). — Law and Practice of Licensing (2nd ed.) . 320 
Taswell-Langmead (T. P.). — ^English Constitutional History from the 

Teutonic Conquest to the Present Time (6th ed. by Philip A. 

Ashworth) 447 

Theobald (H. S., K.C.).— Concise Treatise on the Law of Wills . . 192 
Theobald (J. AnwjiySee Maxwell (Sir P. B.). 
Thwaites (Charles). — See Indermaur (John). 

Todd (Ernest). — ^A Treatise on Belgian Law 447 

Tomlin (T. J. C.^—See Lindley (Lord). 

Topham (A. F.).— iSea Westlake (John, K.C.). 

Turner (llorten). — See Yearly County Court Practice. 

Tyrrell (G. E.).—See Dart. 

Umpherston (Francis A.). — Law of Master and Servant ... 83 

Underbill (Arthur). — Manual of the Law relating to Private Trusts 

and Trustees 88 

— — Blagden (C. 0.), Baynes (William E. C), Nicolas 

(Vale) and Freeman (Horace). — Encyclopaedia of Forms and 

Precedents, Vols. VII and VIII . . . . . 196, 317 
and Pease (J. G.). — Summary of the Law of Torts 

(8th ed.) 446 

Vinogradoff (P.).— The Growth of the Manor 294 



Subjects of Book Beviews and Notes. xiii 

PAGX 

Wadswoith (S.).— &« Davidson (M. G.). 

Walker (Hon. W. Gregory) and Elgood (Edgar J.). — Compendium of 

the Law relating to Execators and Administrators (4th ed. by 

Edgar J. £]good) 446 

Watt (J. W.).— Law of Savings Banks 189 

Wellington (R. Henslowe). — The King's Coroner . . . -325 
Westlake (John, K.C.). — International Law, Part I : Peace . .184 
A Treatise on Private International Law (4th 

ed. by the author and A. F. Topham) . . . . -448 
White (Sir C. Arnold). — See Yearly County Court Practice, 1905. 
White (E. H. Tindal).— iSe« Yearly County Court Practice, 1905. 
Whittuck(E. A.).'^See Poste (E.). 

Who's Who, 1905 99 

Who's Who Year Book, 1905 99 

Wiener (Harold M.). — Studies in Biblical Law 205 

Wigmore (John Henry). — Treatise on the System of Evidence in 

Trials at Common Law 193, 323 

Williams (Sir Edward Vaughan). — Treatise on the Law of Executors 

and Administrators (loth ed. by Right Hon. SirR. L. Vaughan 

Williams and A. R. Ingpen, K.C.) 191 

Williams (Sir Roland L. Vaughan).— >S'« Williams (Sir Edward 

Vaughan). 
Williams (Sydney E.). — See Yearly Supreme Court Practice, 1905. 
Williams (T. Cyprian), assisted by Iselin (J. F.). — The Law relating 

to Sale of Real Estote, &c 85 

Williamson (John Bruce). — Law of Licensing in England (3rd ed.) . 320 
Willis (W. Addington). — See Macmorran (Alexander). 

■ ■ Roman Law Examination Guide (2nd ed.) 207 
Wilson-Roe (George) and Speluzzi (B. de). — Argentine Republic. 

Code of Commerce 328 

Wolstenholme's Conveyancing and Settled Land Acts (9th ed. by 

R L. Cherry and A. E. Russell) 447 

Woodfall (His Honour JxLdge).^See Yearly County Court Practice. 
Yearly County Court Practice, 1905 (ed. by G. Pitt-Lewis, K.C., Sir 

C. Arnold White and E. H. Tindal White, assisted by A. W. 

Ganz) 208 

Yearly Digest of Reported Cases for 1904 (ed. by G. R. Hill) . .210 
Yearly Supreme Court Practice, 1905 (ed. by M. Muir Mackenzie, 

T. Willes Chitty, S. G. Lushiugton, and J. C. Fox, assisted by 

P. M. Francke and Sydney E. Williams) 90 

Young (George). — Corps de droit Ottoman 443 



TABLE OF CASES, 1905. 



[This taJtiU indudea only reeeni eaau apeciaUy noted or discussed.'] 



ADderson, Be, 218. 

Att.-Qen. v. Antrobus, 333. 

Best, Be, Jarvis v, Binniogham Cor- 
poration, 4. 

Bowden's Patents v. Smith, 6. 

Brinton's, Lim. v. Turvey, 214. 

Ghr. Salvesen 8c Co. v. Rederi Aktie- 
bolaget NordstjemaD, 214. 

ClabboD, Be, 2, 3. 

Copsey V. Copsey, 108. 

Davis V. Petrie, 332. 

Dawson v. G. N. & City By., loi. 

Earl 17. Lubbock, 102. 

Ellis V. Joseph Ellis & Co., 103. 

Embericos v. Anglo- Anstriftn Bank, 
2. 

Free Church of Scotland v. Lord 
Overtoun, i. 

Gamett, Be, Richardson v, Greenep, 

333- 

General Assurance Corporation, Ltd., 

Be, 6. 
George Routledge & Sons, Ltd., Be, 

3- 
Grassi, Be, 215. 
Groos, Be, 215. 
Hanfstaengl v. W. H. Smith & Son, 

216. 
Hartley v. ({nick, 103. 
Hippesley v. Knee Bros., 102. 
Houghton V. Houghton, 107. 
Houlder Line v. Griffin, 214. 



Jackson & Haden's Contract, Be, 

218. 
Keet, Be, 331. 

Lochner v. State of New York, 211. 
McEwan v. Watson, 106, 107. 
Nisbet & Pott's Contract, 105. 
North of England Steamship Co., 

Be, 215. 
O'Brien v. Dobbie 8c Son, 103. 
Palmer^s Decoration & Furnishing 

Co., 4. 
Powell 8c Thomas v. Eran Jones & 

Co., 102. 
Rainford v. Keith, 106. 
Richardson v. Greenep, Be Gamett, 

333- 
Risdon Iron & Locomotive Works v. 

Furness, 1.05. 
Robinson Printing Co., Ltd. v, 

•Chic 'Ltd., 217. 
Salvesen (Chr.) & Co. v. Rederi Ak- 

tiebolaget Nordstjeman, 214. 
Saunders v, Newbold, 103. 
Shepherd v. Harris, 332. 
South Wales Miners' Federation v. 

Glamorgan Coal Co., 213. 
Taylor's Agreement Trusts, 5, 
Walker, Be, 104. 
Whiting's Settlement, Be^ Whiting 

V. De Rutzen, 104. 
Yorkshire Miners' Association v. 

Howden, 214. 



THE 

LAW aUARTERLY 
REVIEW. 



No. LXXXI. January, 1906. 



NOTES. 

IF the Free Church of Scotland case, [1904] A. C. 515-764, were 
a fair sample of the business of the House of Lords, it would be 
impossible for lawyers to say of theology, as some theologians are 
supposed in the ' Epistolae Obscurorum Virorum ' to have said of 
grammar, that they know nothing of it quia non est de sua faculMe. 
Here we find the Lord Chancellor's judgment (at p. 6%^ setting 
out opinions of a Council of Constantinople and a Synod of Jeru- 
salem on the wickedness of Calvinism, in better Greek than might 
have been expected and in a businesslike if not elegant Latin 
translation. It is somewhat difficult to see what bearing the fact, 
surely needing no learned proof, that Orthodox Greeks in the 
seventeenth century thought very ill of what they supposed to 
be the doctrines of Calvinism, can be thought to have on the 
question whether the founders of the Free Church of Scotlaaid, 
about two centuries later, thought the Calvinist doctrine of pre- 
destination an immutable tenet. Perhaps this is one of the many 
mysteries by which one or two noble and learned lords professed 
themselves a little bewildered. As to the general merits, we confess 
that on grounds of policy we should have liked the opinion of 
Lord Macnaghten and Lord Lindley to prevail ; in fact we think 
it was right ; but we do not feel qualified to argue it as matter of 
law against the majority and our own learned Scottish contributor 
in the last number. 



It has been pointed out to us by high authority that the eighteenth- 
century Jesuit translators of the deci*ees of the seventeenth-century 
Council of Jerusalem, cited by Lord Halsbury in both Greek and 
Latin, apparently made a rather bad mistake. The Deity is described 
as hnx^Lparov KaK&Vj which might mean ^having no experience of evil,' 
but cannot mean ' incapable of producing evil ' (* intentatorem 
malorum non esse Deum') ; and the true reading would seem to be 
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of Re Tasker (not yet reported), involving even more startling 
results. 

The object of the company draftsman has for a long time past 
been to make debentures readily transferable. Debentures to 
bearer are already judicially recognized as negotiable instruments. 
Registered debentures have acquired a quasi-negotiability by 
estoppel under the conditions of the debenture, those more especially 
which provide for the registered debenture-holder being the only 
person recognized as entitled to the debenture and for transfer free 
from equities. But to get the benefit of this quasi-negotiability the 
transferee must have perfected his title (so Pawners Decoration ^ 
Furnishing Co. [1904] 2 Ch. 743; 73 L. J. Ch. 8a8 decides) by 
getting his transfer registered. The original allottee of the de* 
bentures in that case had obtained them from the company by a 
gross fraud, and had passed them on to an innocent transferee for 
value ; but the innocent transferee had never applied to be registered, 
and he was held bouAd by the equities between the company and 
his transferor ; the protection being given — so the Court held — only 
to the * registered holder.' This is much more than a mere techni- 
cality. Registration of a transfer of debentures, though in most 
cases purely formal, is not any more than registration of a transfer 
of shai'es a matter of course. The company may very well refuse 
to accept the transferee if by doing so it would debar itself of its 
rights against the original allottee in respect of his fraud : it would 
certainly have refused an application to register in the above case. 



The learned Serjeant Manning, it is said, when he made his will, 
BO framed its provisions as to raise on his death most or many 
of the legal points which had puzzled him while living ; and it 
would really seem as if other testators were bent on doing the 
same. What phrase, for instance, could have been better chosen 
as an apple of discord for lawyers than that of the testator in 
In re Best^ Jarvis v. Birmingham Corporation ([1904] % Ch. 354 ; 
73 L.J. Ch. 808), giving his residuary estate * upon trust to apply 
the same and the income thereof in aid of such charitable and 
benevolent institutions in the city of Birmingham and the' Midland 
Counties ' as the Mayor and Corporation of that City might deter- 
mine? Had the words been * charitable or benevolent' the gift 
would have been clearly bad : so too if they were read — though 
without an *or* — disjunctively as setting forth two classes of 
institutions to be benefited; but despite testator's perversity 
Farwell J., following Pearson J.'s decision in In re Sutton (a8 Ch. 
D. 464 ; 54 L. J. Ch. 613), has seen his way to put upon them a 
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construction which at once commends itself to good sense. The 
word 'charitable' in its long history has had strange meanings 
attached to it: a trust for publishing 'the sacred writings of 
Joanna Southcote ' has been held charitable, and so has a lecture- 
ship of polemical or casuistical divinity. With these warnings 
before him of how his money may be spent by indiscreet trustees 
a testator may very well add to the much-abused word * charitable ' 
the word 'benevolent/ to indicate that the object of his gift is 
philanthropic charity. 

In our January number of 1899, we asked what became of the 
assets of a company that had committed a sort of felo de se by 
winding up its affairs voluntarily. Were the outstanding assets 
bona vacantia^ belonging to the Crown, or did they go to the Board 
of Trade? Substantially the same question was involved in Taylors 
Agreement Trusts (21 R P. C. 713; W. N. [1904] lao), when Mr. 
Justice Buckley, disagreeing with Mr. Justice Farwell in Re General 
Assurance Corporation Id. ([1904] i Ch. 147 ; 73 L. J. Ch. 84), decided 
that the legal estate in a patent for an invention had vested in the 
Crown and refused to grant a vesting order under the Trustee Act, 
1893, in favour of the equitable assignee. To his lordship there 
appeared the further formidable difficulty, viz. whether the Crown 
could be a grantee from itself, and, if not, where was the patent ? 
Had it merged on its reversion to the Crown ? 

So far as we are aware the question whether letters patent for 
• any manner of new manufacture ' merge on their reversion has 
not yet been decided. Are they ' privileges, liberties, or franchises, 
in his [the King's] own hands, as parcel of the flowers of his 
crown ' such that ' if they come again to the King they are merged 
in the Crown and he has them again in jute coronae ' ? On the 
other hand, may we consider a patent as a franchise ' at the be- 
ginning erected and created by the King, and was not any such 
flower before in the garland of the crown,' so that by its accession 
again to the Crown it is not extinct ? Coke makes no mention of 
a patent for an invention among his examples of the two classes of 
privileges {Strata Marcella, 9 Rep. 25 b). Mr. Justice Buckley in- 
clined strongly to the opinion that a patent merged as bona vacantia. 
In this connexion, it may be noted that as regards munitions of 
war, the Secretary of State for War intervenes as assignee between 
his Majesty and the patentee when, in the interests of the public 
service, the details of an invention are not published by specifica- 
tion (Patents Act, 1883, s. 44). ^ 

In the end, the petition in Taylors case was dismissed on the 
Board of Trade directing the Comptroller of Patents to register 
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tho petitioner as proprietor of the patent, the Comptroller, it will be 
remembered, being subservient to the Board of Trade (Patents Act, 
1883,8. 82 (3)). But the Register of Patents is only prima facie 
evidence of any matters authorized to be inserted therein (ibid, 
s. 23 (2)). If, therefore, the Crown held the legal estate in the 
patent, it is not clear how the equitable assignee, although registered 
as proprietor, could sue for, say, infringement (Boivden^ Patent v. 
SmifA [1904] 21 R. P. 0. 438). If, however, he brought his action, 
what reply could he urge when the infringer alleged a merger and 
denied the existence of the patent ? The case shows clearly another 
of the dangers that is run by those who, for various reasons, are 
content with a merely equitable title. 



In the Independent Review for November 1903 Mr. Edward Jenks 
maintains with his accustomed ingenuity that the constitutional 
importance of Magna Carta is nothing but a myth invented by 
Coke when he wanted a stick to beat Charles I with. His main 
point is that the Charter did nothing, in terms, for any one below 
the condition of a free man. There is no question of any new 
materials, and the argument is more historical or economic than 
legal; and therefore we do not think a critical discussion of 
Mr. Jenks's thesis would be appropriate here. We may observe, 
however, that the Great Charter ranks as a statute in virtue not of 
John's original grant in 1215, but of Edward I's confirmation in 
1297, at a time when Mr. Jenks admits that there were real 
statesmen : and for lawyers at any rate it is material to consider 
what sense and importance were then attributed to the deliberate 
confirmation. It would seem that the fii-st and true invention of 
the myth, if a myth it was, belongs to King Edward rather than to 
Sir Edward Coke. It would also seem nearly or quite as plausible 
to maintain that the Reform Act of 1832 was of no popular interest, 
as the persons it chiefly if not exclusively enfranchised were middle- 
class occupiers, and in some places it even had the effect of 
disfranchising working men. 



The Michigan Law Review for December, 1904, contains an 
interesting article, the first of a series, on the new Civil Code of 
Porto Rico (sub tif. The Old Roman Law and a Modem American 
Code), by Joseph H. Drake. This code is based on the Spanish 
Civil Code ; the chief alterations of substance appear to be, as might 
be expected, in family law ; the canon law of marriage, for example, 
had to be abrogated. But there are also purely scientific additions 
and amendments. 
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We are rather sorry to learn from the Michigan Law Review 
that the old seventeenth-century English version of the * Mirror of 
Justices ' has been reprinted in America with an introduction by a 
learned editor who professes, apparently, to take the book seriously 
notwithstanding Mr. Maitland*s full and final exposure of its 
apocryphal character in the Selden Society's edition. • There is 
no proof that Andrew Horn had anything to do with the Mirror 
beyond owning a copy, though Mr. Leadam's suggestions of a 
family connexion are ingenious and plausible (see L. Q. B. xiii. 85) ; 
and the suggestion that it was 'compiled from documents and 
traditions then accessible though not now extant' is quite unten- 
able. Our early mediaeval documents are remarkably well pre- 
served ; the unknown author of this farrago is proved a shameless 
romancer even as to the things of his own time, and it would be 
most rash to presume that he had any genuine special information 
in the compai-atively few places where his statements are neither 
incredible nor verifiable. The real problem is to make out what 
kind of person he was, and whether he had any definite motives 
or coherent aims. Until this is solved the Mirror is a mere 
isolated eccentricity. But so far the solution has baffled even Mr. 
Maitland's critical acumen. Meanwhile, ordinary students had 
better leave the book alone ; for great is the wilderness where the 
wild mare maketh her nest, and many there be that find it. 



Theoby of the Renvoi. 



We have received an interesting monograph from Mr. John 
Pawley Bate (Stevens & Sons, Lim., 1904, 8vo, 1 23 pp., 2*. 6d. net), 
entitled * Notes on the Doctrine of Benvoi in Private International 
Law.' This doctrine, he explains, is of a * revolutionary character,' 
and he adds that it ' has been of late knocking at the door of the 
English system of law.' The following is an example of it. A ques- 
tion is raised in a Danish Court as to the testamentary capacity 
of a Danish subject domiciled in Italy. The law of the Danish 
forum refers the matter to the law of the testator's domicile, that is, 
to the law of Italy. The Italian Code says that such a matter is 
to be governed by the law of the foreigner's nationality, i. e. by the 
law of Denmark. The question to be decided is whether, under 
Danish law, the law of the testator's domicile is the law Italy 
applies to her own subjects or the law she applies to foreigners 
domiciled in Italy. In the one case the Danish Court would apply 
Italian law and in the other case it would accept the renvoi of 
Italian law to its own law and apply Danish law. The question^ 
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thus stated, seems to me to answer itself. Where the law of the 
domicile is the law applied by the dedding Court, the concern of 
the latter is to ascertain the territorial law which is applied at the 
place of domicile. The law of the domicile can only mean the 
ordinary law in force within the jurisdiction of the Court of the 
domicile and not the law of the nationality of the person in question 
independently of his domicile. It is submitted that the lex domicilii 
is what it states itself to be and not the law of the nationality 
which is just the law not to be applied. The fact is that the 
question of the rmvoi has grown out of a difficulty arising from the 
&ct that some countries apply the law of the domicile and others 
the law of the nationality. Such cases are sometimes practically 
inextricable, and there are a few decisions in France as well as 
elsewhere which have been based rather on necessities of fact than 
on strictly legal principles. Mr. Pawley Bate arrives at a similar 
conclusion after a full discussion of the subject which we have not 
yet had time to do more than survey cursorily. We hope to return 
to it more fully in a future number of this Review. 

T.B. 



It ieems convenient to repeat in a eonepicuous place that it is not desirable 
to send MS. on approval udthoiU previous communication toith the Editor^ 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot he in any way anstcerahle for MSS. so sent. 






IS THE PRIVY COUNCIL A LEGISLATIVE BODY ? 

INHERE is an impression amongst some New Zealand colonists 
that the Judicial Committee of the Privy Council must be 
a legislative body. This idea has arisen from the fact that recent 
deliverances of their lordships are regarded as indicating that, in 
dealing with Acts of our legislature, they do not consider themselves 
bound by those rules or canons by which our courts are guided. 
The impression referred to is, of course, absurd, but it may be worth 
while to trace its origin. 

At one time before there were settled rules in the Chancery 
Com-t that Court was called and in fact was a court of conscience, 
and the jibe of a Common Law lawyer^ that the decisions in 
Chancery were as variable as the length of the Chancellor's foot 
is not forgotten. There is still abroad the notion that the Sove- 
reign, as the ultimate and supreme dispenser of justice, has still 
some kind of jurisdiction that enables him to set aside the strict 
rules of law or equity if other considerations are at stake. This 
shadow of the past — the king's personal power — may perhaps ex- 
plain the impression that the king through his Privy Council may 
dispense justice relieved from obedience to either statutes or rules, 
however made. Lord Chancellor Selbome, in Bradlaugh v. Clarke 
(8 App. Cas. 354, at p. 363), said that in ancient times the provinces 
of the judge and of the legislature were not unfrequently confounded. 
This fact is not sufficient to account for intelligent people, some of 
whom must be acquainted with that important and able book 
Heam's Government of England, being thus led astray. Some 
other reason must be found for this widespread opinion. Some 
recent decisions of the Privy Council may, I think, explain why it 
is that people imagine that the Privy Council in interpreting our 
statutes use a freedom of construction that is unknown in the 
Colonial Courts. Before referring to one or two decisions of the 
Privy Council bearing on the interpretation of statutes, it may be 
well to consider briefly how far the ordinary courts can regard the 
scope and object of a statute as aiding in its interpretation. Story 
said in his Conflict of Laws, that 

' Arguments drawn from impolicy or inconvenience ought to have 
little weight. The only sound principle is to declare ita lex scripta 
est to follow and to obey. Nor if a principle so just could be over- 

' [And a Parliamentarian. Selden probably thought the ChanceUor's foot might 
be too like the King's foot. — En.] 
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looked, oonld there be well found a more unsafe ^ide in practice 
than mere policy and convenience. Men on such subjects com- 
plexionally differ from each other : the same men differ from them- 
selves at different times. The policy of one age may iU suit the 
wishes or the policy of another. The law is not to be the subject 
of such fluctuationa' 

In the case of Pordyce v. Bridges (i H. L. C. at p. 4) Lord Brougham 
used similar language. He said : 

* We must construe this statute by what appears to have been 
the intention of the legislature. But we must ascertain that 
intention from the words of the statute, and not from any general 
inferences to be drawn from the nature of the objects dealt with by 
the statute.' 

In determining what is the policy in an Act there is the same 
danger as in determining what is meant by public policy in decid- 
ing whether a contract or will is opposed to what is covered by 
that vague term. It was well said by Mn Justice Burrough in 
MellUh V. Bichard%<m (2 Bing. 252) : 

' If it be illegal, it must be illegal either on the ground that it is 
against public policy or against some particular law. I, for one, 
protest, as my lord has done, against arguing too strongly upon 
public policy. It is a very unruly horse, and when once you get 
astride it you never know where it will carry you.' 

And Mr. Justice Eekewich, in Davies v. Bavies (^6 Ch. Div. 359, 
at p. 364), said that public policy was a variable quantity. 'It 
must vary and does vary with the habits, capacities, and oppor- 
tunities of the public.' If then the tribunal that undertakes to 
decide on the policy of an Act is separated by the length of the 
earth's diameter from the colony that has made the law, if that 
tribunal cannot possibly know anything of the views and ideas of 
the legislature that passed the law, and cannot be aware that 
common English words have even acquired a different meaning in 
a distant colony from that which they have in the Mother 
Country, the danger of relying on the * policy ' of such an Act is 
still more obvious. But even in England the courts have been 
very chary about the scope and intention of the Act if the words of 
the statute do not give effect to what appears to have been its 
object. In In re the Bethlem Hospital (L.II. 19 Eq. 457) the prin- 
ciple had to be considered by Sir Qeorge Jessel, Master of the Rolls, 
and at p. 459 he said : 

* It has been decided that an order may be made for payment 
of costs although no express words can be found authorizing it. 
One remarkable instance of this is the case of In re Earl of Berkeley's 
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Will (L. R. 10 Ch. 56, 58). That case originally came before me. 
I could not find any words authorizing the payment of the costs 
which were asked for in that case ; but I felt that though there 
were no words in the Act, the principles of justice required that the 
applicant should obtain the costs, and that he would obtain them if 
it were open to the Court to consider the spirit and meaning of the 
Act apart from the words ; or, rather, if the general intent could be 
regai-ded apart from the precise form of the enactments ; and I there- 
fore referred the matter to the Lords Justices, thinking that by 
giving such an interpretation to the Act I was treading on dangerous 

Sound. It was accordingly brought before the Lords Justices ; and 
»rd Justice James, in giving his judgment, says this : '^ The sum 
which the company have paid is now in Court, and ought to be 
re-invested in land ; but this ought to be done according to equitable 
principles, and the costs, charges, and expenses 01 the agent, 

J)roperly incurred/ ought, in the first place, to be paid out of the 
und." That is to say, the Act directing the fund to be invested 
in land, his lordship thought to apply the whole of it in that 
way would be contrary to justice, and that he could apply part 
of it in payment of costs, although there was no express provision 
for that in the Act. I take that case to decide that there is such 
a thing as construing an Act according to its intent, though not 
according to its words.' 

The Master of the Rolls did not, however, rely entirely on the 
scope and intention of the Act. At p. 460, commenting upon the 
decision of Lord Abinger, he said : 

* I understand him to draw a distinction between the spirit of an 
Act, or that which a judge conceives to be the spirit of an Act, and 
the intention, which, though not expressed in precise words, mav 
be gathered from considering the terms of the enactment, and which 
amounts in fact to a species of construction ; he thinks that unless 
he can find the latter he cannot make the order.' 

And he winds up his judgment by saying: 

'Looking then at the number of these decisions, and at their 
dates, and finding that the earliest of them is based on a principle 
which cannot be considered as obsolete, I consider that I am pre- 
cluded from considering whether, apart from decision, I should be 
of the same opinion. I simply follow the decisions, and make the 
order.' 

There are other rules to be considered in interpreting a statute 
besides that one which says that the scope and intent of an Act 
may be considered in its interpretation. 

I. A charge will not be imposed on the subject unless by dear 
and unambiguous language. See Tie Oriental Bank v. Wright 
(5 ^PP- Cas. 842, at p. 856), where the Privy Council said : * Their 
lordships, therefore, having regard to the rule that the intention to 
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impose a charge on the subject must be shown by clear and un- 
ambiguous language, are unable to say/ &c. Again, in The Lord 
Advocate v. Fleming ([1896] A. C. 152), Lord Halsbury said : * We have 
simply to go to the Act itself to see whether the duty claimed is 
that which the legislature hsB enacted.' See also Simm v. The 
Registrar of Probates ([1900] A. C. 333, at p. 337). The remarks of 
Lord Russell of Killowen, in Attorney-General v. Carlton Bank ([1899] 
2 Q. B. 158, at p. 164), do not vary the statement of law made in 
these cases. He said : ' To give effect to the intention of the legis- 
lature as that intention is to be gathered from the language 
employed having regard to the context in connexion with which it 
is employed ' is how a taxing Act is to be interpreted. 

2. If a charge cannot be made on a subject by implication, still 
less can an act be deemed a crime entailing punishment or for- 
feiture of goods if the language of the statute does not warrant it. 
Lideed, where the words wei-e express, the Court for Crown Cases 
Reserved has held that a person who has no criminal intention was not 
meant to be punished as a criminal. Reg. v. Tolson (23 Q. B. D. 168) 
was a case of that character. The statute enacted : 'Whoever being 
married shall marry any other person during the life of a former 
husband or wife shall be guilty of felony punishable with penal 
servitude for not more than seven years, or imprisonment with 
or without hard labour for not more than two years/ with a proviso 
that ' nothing in this Act shall extend to any person marrying a 
second time whose husband or wife shall have been continually 
absent from such person for the space of seven years last past 
and shall not have been known by such person to have been 
living within that time.' Nine judges held that a bona fide belief, 
on reasonable grounds, in the death of the husband at the time of 
the second marriage afforded a good defence to the indictment. Five 
held the other way. Mens rea has been held necessary in many 
other cases. 

3. If, however, a statute is clear and unambiguous in its language 
in declaring that a person may be punished for permitting a certain 
thing, then the express words of the statute must be given effect to, 
and they will not be limited by the maxim as to a guilty mind. 
See Cumly v. Lecocq (13 Q. B. D. 207). 

4. No right can be conferred by mere implication. See Reg. v. 
Harrald (L. R. 7 Q. B. 362) ; Benton-Hope v. Sandhurst (24 Q. B. D. 
77) ; and Be Sousa v. Cobden ([1891] i Q. B. 687). The same rule 
will apply to the grant of a monopoly. 

5. A Common Law right cannot be taken away by inference. 
See Cooper v. Wandsworth (14 C. B. N. S. 180, at p. 187). 

6. The rules laid down in Heydoris case by the Barons of the 
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Exchequer are still treated as binding in the interpretation of 
statutes. 

See Eastman Photographic Materials Co, v. Comptroller- GeTieral of 
Patents ([1898] A. C. 571, at p. 573, the Solio case). This right to 
look at the history of a statute has been questioned by Lord Bram- 
well in The Jtistices of Lancashire v. Mayor of Rochdale (8 App. Cas. 494, 
at p. 501). Lord Bramwell laid down this rule : 

' I do not know historically how this Act came into existence. 
It may have been, as Mr. Qorst says it was, I have very little doubt 
that it was so, from some notion of relieving agricultural districts 
in the way he supposes. However, I doubt very much whether, if 
one did know, one would have a right to apply that knowledge to 
the construction of this Act of Parliament. I think not. I think 
you must construe the Act of Parliament, not according to what 
possibly may have been the motives, if you can asceiiain them, of 
those who passed it, but according to its language.' 

7. The courts have recognized that a statute is not always apt 
for carrying out the intention of the legislature, even as disclosed 
in the preamble. A few cases may be refen-ed to. Reg, v. Dyott 
(9 Q. B.D. 47). In that case the statute of 17 Geo. II, c. 3, s. i 
provided that public notice of every rate for the relief of the poor 
should be given in the parish church the next Sunday after the 
allowance of the rate by the justice, ' and no rate shall be esteemed 
or reputed valid and sufficient so as to collect and raise the same 
unless such notice shall be given.' By amending statutes a written 
notice fixed to the doors of the churches and chapels in the parish 
was substituted for the notice to be given in the churches, and 
every extra-parochial place wherein any rate is levied for the relief 
of the poor was for all purposes of assessment to the poor rate and 
relief of the poor to be deemed a parish. The notice was not pub- 
lished within the parish, as there was neither church nor chapel in 
the parish. It was held that the rate could not be collected. As 
"further illustrations of a casus omissus in a statute, see Fuller v. Red- 
man {%6 Beav. 600) ; Everitt v. Wells (2 M. & G. 377) ; Bradley v. 
Greenwich Board (3 Q. B. D. ^184), &c. 

8. The statute will be beneficently interpreted, so that all its 
words may be given effect to. See Christopherson v. Lotinga (15 
C. B. N. S. 809) ; Mersey Steel Co, v. Naylor and others (9 Q. B. D. 648 
and 9 App. Cas. 434). There are other cases that may be referred to : 
Hirschfeld v. Clark (11 Ex. 712) and Kingsford v. 6. JT. Ry. Co. 
(16C.B.N.S. 72). 

In New Zealand we have in our Interpretation Act a provision 
which codifies what was understood to be the law of England 
dealing with statutes, namely (s. 5, sub-s. 7 of No. 15, 1888): 
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* Every Act and every provision or enactment thereof shall bo 
deemed remedial^ whether its immediate purport is to direct the 
doing of anything which Parliament deems to be for the public 
good, or to prevent or punish the doing of anything which it deems 
contrary to the public good, and shall accordingly receive such fair, 
large, and liberal construction and interpretation as will best 
insure the attainment of the object of the Act and of such provision 
or enactment, according to its true intent, meaning, and spirit.' 

See also Maxwell on Statutes, p. 95 et seq., where the same 
principle is stated as applicable to the construction of English 
statutes. The beneficent construction, however, cannot surely be 
said to give legislative powers to the interpreting Court. Where 
the intention is clear and the terms of the statute wide enough, 
a remedy will be applied, even if the words may be ambiguous, 
subject, however, to the established canons, some of which have 
been quoted above. A liberal construction does not go the length 
of supplying an omission of the legislature. The question will 
always arise, How far are the words flexible enough to enable the 
courts to give effect to what appears to be the intention of the 
legislature ? There are many cases in which this subject has been 
considered. A reference to two or three may be suflicient. See 
Salmon v. Buncombe (i i App. Cas. 627). In that case a Natal Ordinance 
purported to give to any subject of the Queen resident in Natal the 
power of disposing by will of property both real and personal 
according to English law, which otherwise would devolve according 
to Natal law. The first section of the Ordinance, however, ended 
with the words : ' as if such natural-bom subject resided in England.' 
The Privy Council looked both at the title of the Act and at the 
preamble, and held that to read these words thus, * as if such natural- 
bom subject resided in England,' would reduce to a nullity the 
whole object of the statute, and their lordships said : 

*It is, however, a very serious matter to hold that, when the 
main object of a statute is clear, it shall be reduced to a nullity by 
the diuftsman's unskilfulness or ignorance of law. It may be 
necessary for a court of justice to come to such a conclusion, 
but their lordships hold that nothing can justify it except necessity 
or the absolute intractability of the language used. And they have 
set themselves to consider (i) whether any substantial doubt 
can be suggested as to the main object of the legislature; and 
(2) whether the last nine words of s. i are so cogent and so limit 
tiie rest of the statute as to nullify its effect either entirely or in 
a very important particular.' 

They then quote the preamble, i&c., of the Act, and show that the 
intention is clear, and they held that these words were not sufficient 
to nullify the whole purpose of the enactment. 
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In Caledonian By. Co. v. North BritUA By. Co. (6 App. Cas. 1 14) 
the same principle had been applied. There Lord Selbome said : 

' The more literal construction ought not to prevail if (as the 
court below has thought) it is opposed to the mtentions of the 
legislature, as apparent hy the statute ; and if the words are sufficiently 
flexible to admit of some other construction, by which that intention 
will be better effectuated.' 

It will be observed that in these, and in other cases similar to 
them which might be cited, it must appear clear from words in the 
statute what the intention of the legislature was, and secondly the 
words must be sufficiently flexible to allow of that intention being 
carried out. Has the Privy Council applied these rules or has it 
adopted a mode of ' interpretation ' that may not inaptly be called 
legislation? Two cases may be referred to, one of them dealing 
with the interpretation of a section of an English statute, and the 
other with several New Zealand Acts. 

In The Commimoner of Trades and Customs v. Bell 8f Co. ([190^1] A. C. 
563) the Privy Council had to consider the meaning of s. 104 of 
' The Patents, Designs, and Trademarks Act, 1889 ' of New Zealand. 
This section was copied from s. 16 of an English Act, namely 
* The Merchandise Marks Act, 1887,' 50 & 51 Vi'ct. c. 38. The section 
begins thus : ' Whereas it is expedient to make further provision 
for prohibiting the importation of goods which if sold would be 
liable to forfeiture under this part of this Act,' &c. And the Privy 
Council said : 

' S. 104 deals with things, not with persons. It speaks of goods 
liable to forfeiture, not of traders liable to have their goods forfeited. 
Still, no doubt, on a narrow and literal construction of the words of 
the preamble, if the scope and object of the Act be disregarded, it 
is possible to arrive at the conclusion that no goods are to be treated 
as contraband unless an offence against the Act has been committed 
and has been followed by conviction. But this construction obviously 
makes the scheme of prohibition unworkable and the enactment 
itself little better than nonsense.' 

It will be noticed that the Privy Council held that if the literal 
wprds of the Act were adhered to, the decision must be that there 
was no offence. Their lordships, however, decided that as on such 
a construction the object of the Act, namely the prohibition of the 
importation of goods with a false trademark, would be effected, 
they should construe it so as to make it an offence, even though 
the language was ambiguous. In the latter part of their judgment 
they seem to have been influenced by the consideration that the 
respondents had mistaken their remedy. They say : 

*The case seems to be met by s. 267 of the Act of 188:}, which 
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provides that, whenever any seizure is made for any offence 
under the Customs Acts, the governor may direct restoration or 
may waive proceedings on any terms and conditions he shall 
think fit.' 

The fact was that the respondents had not made any mistake. 
They had applied to the governor in pursuance of the section of 
the statute referred to, and the governor had declined to give 
them relief. The Privy Council was not to blame for not knowing 
this. This is, no doubt, an incident that may often happen through 
an Appellate Court at such a distance not knowing all the facts of 
the case. It will be observed, however, that the Privy Council has 
in this caise set aside the rule that persons shall not be deemed 
guilty of an offence if the words purporting to create the offence 
are atnbiguous. The Privy Council referred to the case of Coppen 
V. Moore ([1898] 3 Q. B. 306), as if s. 16 of the English Act had been 
interpreted in that judgment. A reference to the case, however, 
will show that the decision was not in point. It was dealing with 
the responsibility of a master for a servant in doing an unlawful 
act, and came under quite a different ctass of cases, such as those 
dealing with licensing, &c. Can it be doubted that the Privy 
Council went beyond the ordinary rules of interpretation in order 
to give effect to what it conceived to be the intention of the 
statute 7 

In the other case to which I intend to refer, the Privy Council has, 
I think, gone beyond all rules that have been laid down for the 
interpretation of statutes, and has misapprehended the scope and 
intention of certain New Zealand Acts. The case I refer to is that 
of SmitA V. McArthur and others ([1904] A. C. 389), in which judgment 
was delivered on May 14 of this year. The judges present at the 
hearing were the Lord Chancellor, Lord Lindley, Lord Kinross, and 
Sir Arthur Wilson. Judgment was delivered by Lord Lindley. The 
question in the case turned on the provisions of several New 
Zealand statutes, namely Licensing Acts passed in the years 1881, 
1882, 1889, 1893, 1895, and 1902. Except, however, for the purpose 
of tracing the history of the legislation, the attention of the inter- 
preter might be confined to the statutes No. 34 of 1893 and No. 45 
of 1 895. All the statutes, however, have to be read together, and it 
may be weU therefore to state briefly what these statutes show. 

Up to 1 881 there were different licensing laws in different parts 
of the Colony, as appears from the schedule of repealed Acts to 
'The Licensing Act, 1881,' No. 21. This was the result of the 
provincial system that existed in New Zealand till the end of 1876. 
There were nine provinces, each with a separate legislature, and 
all were empowered to deal with licensing questions unless their 
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Ordinances and Acts came in conflict with some colonial law. The 
Licensing Act of 188 1 repealed thirty- two Provincial Acts, and laid 
down one law for the Colony. The Colony was divided into 
districts, and in each district a licensing committee was to be 
elected by the ratepayers of the licensing district. This licensing 
committee had power to grant or refuse licences. Each licence was 
to last for only one yeai*. The committee could refuse to renew 
licences on five gi*ounds: (i) bad character of the applicant; 
(a) premises insufficient ; {3) premises improperly conducted ; (4) con* 
ditions on which licences granted not complied with ; (5) licence not 
required in the neighbourhood or the quiet of the place likely to 
be disturbed by the granting of licences. There was provision for 
local option, a question being put every third year to the rate- 
payers, by ballot, whether the number of licences may be increased 
or may not be increased. No new licences of the classes mentioned 
could be granted until the ratepayers should have previously deter* 
mined whether the number of such licences might or might not 
respectively be increased (s. 45). Various amendments in details 
were made in the Acts of 1882 and 1889, but no amendments 
dealing with any vital principle of the 1881 statute came into force 
until 1893, when *The Alcoholic Liquors Sales Control Act, 1893,' 
was passed. The long title of the Act sufficiently explains its 
object — ^ to give the people greater control over the granting and 
refusing of licences under "The Licensing Act, 1881." ' The im- 
portant alterations made were — (i) the electoral districts of the 
Colony were made the licensing districts ; (2) all duly registered 
electors were to be the electors to elect committees and to vote at 
the local option poll. This meant that all duly registered adults^ 
and not merely ratepayers, were to be electors. (3) The resident 
magistrate was made ex officio chairman of the licensing committee ; 

(4) 'Whenever a licence is granted after the taking of a poll in 
any district, the licensee shall have the right of an annual renewal 
of such licence for the two years succeeding the original grant 
thereof, until the taking of the next poll, unless in the meantime 
his licence becomes indorsed for any brea^ch of law in respect of any 
of the offences mentioned in s. 20 of this Act ' (sub-s. 6 of s. 12). 

(5) The local option poll was greatly extended. Listead of applying 
as theretofore only to the issue of new licences, it was enacted : 
* From and after the passing of this Act no publican's, accommoda- 
tion, or bottle licence now in force shall be renewed until the 
electors of the district shall have previously determined^ in manner 
hereinafter provided — (i) whether the present number of licences 
is to continue ; (2) whether the number of any such licences is to be 
reduced ; (3) whether any licences are to be granted/ (6) The poll 
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was to be considered carried if, on the counting of the votes, it was 
found that more than one half of the total number of electors on 
the roll had voted. A mere majority was to be sufficient to decide 
the questions of continuance or reduction of the number of existing 
licences, but to carry the prohibition of all licences in the district 
three-fifths of all the recorded votes were necessary ; (7) provision 
was made for the alteration of districts. This was necessary, as 
the electoral districts were altered after each census, and there 
would be therefore a new district in existence for a short period 
before the poll was taken in the new electoral district ; (8) it was 
provided (s. 21) that 'where a district constituted under this Act 
or the principal Act has been abolished or altered, and has been 
constituted or divided into new districts, the poll in force in such 
first mentioned district at the time of such abolition or alteration 
shall continue and remain in force in such new districts until the 
period arrives for taking the next triennial poll, and shall have the 
same force and efiect as if such poll had been taken in such new 
districts.' It will be observed that by this section the poll was 
only to continue in force until the period arrived for taking the 
next triennial poU. It was therefore only in the nature of a 
temporary stop-gap. 

The net result of the 1893 licensing legislation therefore was 
to give greater powers to the people.. First, the vote was not 
confined to the mere question of the increase of licences, but it 
gave power to the people to determine the absolute prohibition of 
all licences. Secondly, the licensing committee was shorn of 
power in granting or refusing licences ; the committee could only 
refuse licences on any of the first four grounds mentioned above ; 
the power of refusal on the fifth ground was taken from the 
committee and given to the people. The only concession given to 
the holders of licences was that created by the sub-section quoted, 
namely sub-s. 6 of s. 12, which gave a right of renewal for two 
years succeeding the annual grant. 

In 1895 a new law was passed. It altered the mode of the poll, 
and provided as follows : 

^No licence of any description shall be granted or renewed 
until the electors of the district have previously determined, in 
manner hereinafter provided, — 

(i) Whether the number of licences existing in the district is 
to continue; 

(a) Whether the number of licences existing in the district is to 
be reduced; 

(3) Whether no licences are to be granted in the district.' 

The Newtown District was a new district created out of two 
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other electoral districts. It was proclaimed to be an electoral 
district on August 13^ 1902, and the proclamation only took 
effect and the district came into force as an electoral district on 
November 15, 1902. On November 25 a licensing poll was to be 
taken. This triennial poll was taken, and it was afterwards set 
aside for irregularities. After the poll was set aside the applicants 
applied for licences to the committee. The committee held that 
they had no power to grant licences, as the electors had not — to 
quote the words of s. 3 of the 1895 Act— * previously determined' 
whether licences could be granted. The appellants, who were 
licensees, applied for a mandamus to the Supreme Court of New 
Zealand, and the mandamus was refused. There was then an appeal 
to the Privy Council, and their lordships directed the mandamus 
to issue. In their judgment they said : 

'The object aimed at by the legislature is plainly apparent from 
the enactments above referred to. Subject to any objections which 
might be made to any particular licensee or house, the object of the 
legislature plainly was to continue in every district, and new 
district formed out of it, all existing licences, until a lieeHsing poll 
should hare decided which of the three courses mentioned in s, 3 of the 
Act 0/ i8i)5 should be pursued in that district. The difficulty 01 giving 
effect to this intention in this particular case is due entirely to the 
fact that s. 2 (3) is so expressed as to postpone the operation of 
s. 3, not to the decision of the poll, but to the day before the day 
appointed for taking it. But s. 8 (4) shows that existing licences may^ 
in certain cases ^ continue in force beyond that day. 

The language of s. 21 of the Act of 1893 is more elastic than 
the language of s. 2 (3) of the Act of 1895. In both cases, how- 
ever, the language points to a time rather than to the event 
which was to happen at that time, but the event, i.e. the result 
of the poll, is the governing factor. To ignore this, and to adhere 
to language so literally as to defeat the plain intention of tlie 
l^blature instead of so construing the words as to give effect to 
that intention, is to run counter to s. 5 (7) of the Interpretation 
Act, which, after all, only expresses what is meant by the old legal 
maxim Qtt> haeret in litera haeret in cortice.* 

It will be noticed that the Privy Council decide the case on what 
they term the intention of the statute. How do they arrive at 
the intention 7 The New Zealand legislature admittedly had not 
provided for what had arisen, namely, for a new poll being declared 
invalid, for no provision was made for a fresh poll. There is no 
provision in the New Zealand statute declaring that the licences 
are to continue. They came to an end on June 30, 1 903. But the 
Privy Council says that the language of a 21 and of sub-s. 3 of 
8. 2, which is as follows : — * Section 3 of this Act shall not come 
into operation until the day next before the day appointed for the 

c 2 
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hereinafter mentioned licensing poll first taken after the commence- 
ment of this Act ' — * points to the event rather than to the time 
on which that event is to happen, and that the result of the poll is 
the governing factor.* This s. 3 means obviously that until the 
time for taking the new poll arrived the requirement of an appeal 
to the people was not enacted. Why? The old districts and 
the old polls remained. There was no need of the provision made 
by s. 3 till the time for the triennial poll amved. Surely it cannot 
be reasonably said that this manifests an intention to grant licences 
beyond the three years, and whether a poll had or had not been 
taken. The intention of the Act is clear from its title. It was 
passed to substitute the people as practically the licensing authorities 
instead of the licensing committees. This is the plain intention 
to be gathered from the title, and the title is an important part of 
the Act. See Feilding v. Morley Corporation ([1899] i Ch. i, at 
pp. 3 and 4), per Lindley M. R., Chitty and Collins L.JJ. But the 
Privy Council says, notwithstanding this title and the express 
woi*ds of s. 3, that the committee is to grant licences although 
the people have given no decision on the question. If their lord- 
ships had held that the Act had not provided for a new poll being 
taken in case of the first poll being set aside, but that it was 
obviously the intention of the legislature that the people should 
decide the question, and therefore that a new poll should be 
taken, that would no doubt have been supplying an omission in 
a statute, but it would have been giving effect to the intention 
of the legislature that the people should be consulted. It would, 
however, have been an exercise of legislative power; but it 
would not have been so greart as that of declaring that the com- 
mittees are bound to issue licences notwithstanding the express 
words of s. 3. The maxim Qiii haeret in litera haeret in cortiee 
does not help their lordships : if the object of the statute be 
inferred not from its mere surface, but from its real and inner 
meaning, it will be seen that the object of the legislature was to 
increase rather than lessen the power of the people by declaring 
that no licence was to be granted until the people had decided the 
question. 

Their lordships said : 

'The contingency that there will be no poll, or that the i)oll 
taken in fact will be legally null and void, seems, however, to be 
covered by s. 8 (4), which is as follows : — 

" If the returning officer finds — That none of the proposals re- 
specting licences in the district is carried by the prescribed majority, 
then he shall notify the licensing committee thereof, and the 
number of the licences shall continue as they are until the taking of 
the next licensing poll, subject nevertheless to the power of refusing 
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to renew licences objected to, under sub-s. 1-4 inclusive of s. 81 
of the principal Act" (the Act of 1881) *^and subject also to the 
provisions of the Licensing Acts relating to forfeiture or increase 
of licences." ' 

If the first pait of the section is peinised, the meaning of this 
sub-section will appear plain. There is nothing in it about a 
null poll. Section 4 had provided (sub-s. 5) as follows : * No poll 
shall be valid in any district in which no electoral poll is taken 
unless at least one-half of the total number of electors on the roll 
of the district shall have recorded their votes.' This contingency 
has to be kept in view by the returning officer. Further, there 
has to be an absolute majority of the votes for continuance (s. 8, 
Bub-s. i) before that proposal is carried, and so with reduction. 
To carry no-licence three-fifths of all the votes recorded must be 
cast for no-licence. Suppose the number of voters to be 3,500, and 
only 1,500 vote for continuance of licence, that proposition is not 
carried. And suppose 1,500 vote reduction — for a voter may vote 
for two propositions ; that is not carried. And suppose a,ooo vote 
for no-licence, that is not carried, for three-fifths of the votes are 
required for that proposition. None of the proposals are therefore 
carried, and so the retm-ning officer finds and certifies. He has 
no function after he has certified. In this case he certified that the 
no-licence proposal had been carried. It was the electoral court — 
the magistrate — who decided that the poll was null. The returning 
officer could make no new finding and issue no new certificate. 
The provisions of s. 8, sub-s. 4, were therefore inapplicable to 
provide for what occurred. What aid then can this sub-section 
give in the interpretation of the Act ? It had an operation and was 
necessary, and in many cases the contingency contemplated ai-ose — 
and the returning officers so certified. But in the Newtown case 
the returning officer never found, and hence could not certify that 
*' none of the proposals had been carried.' 

But does s. ai help in the interpretation adopted by the Privy 
Council ? K the history of that clause had been known, it would 
have been seen that it was passed to meet a state of things that 
had arisen in Sydenham, and was supposed to be retroactive, as 
indeed a minority of the Judges of the Appeal Court held. (See 
In re the Addington Land^ la N. Z. L. K. 20.) 

But the section is there, and giving it the widest and most bene- 
ficent interpretation possible, what does it say ? It says : 

' Where a district constituted under this Act or the principal Act 
has been abolished or altered, and has been constituted or divided 
into new districts, the poll in foi-ce in such first mentioned district 
at the time of such abolition or alteration shall continue to remain 
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in force in such new dlBtricts until the period arrives for taking 
the next triennial poll, and shall have the same force and effect as 
if such poll had been taken in such new districts/ 

The legislature, therefore, expressly limits the time the former poll 
is to remain in force ' until the period arrives for taking the next 
triennial poll/ Now that period did arrive, and the poll was taken 
on Nov. 25, 1902^. How then is the intention to prolong in the 
new district the licences or the effects of an old poll in another 
district for three years to be spelled out of the statute ? It is not 
in it. But their lordships say interpreting the statute as the 
words literally mean is to defeat the plain intention of the legb- 
lature. How can they know the intention, save from the words of 
the statute ? The words do not help them. On the contrary, the 
plain intention of the Act was to give, as the title of the 1893 Act 
says, * the people greater control over the granting and refusing of 
licences.' This is why the right of the committee under the 1881 
Act to refuse licences not required was taken away. No one in 
the legislature ever contemplated that the right of the people to 
control Ihe granting and refusing of licences was to be set aside. 
This is what the Judicial Committee of the Privy Council has done, 
without — ^as I think I have shown — any warrant from the words of 
the statute. Is it then any wonder that people in the Colony 
should believe that there is vested in the Judicial Committee of 
the Privy Council something in the nature of legislative power ? 

Robert Stout. 
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I. 
ON THE LAND TRANSFER ACTS, 1875 & 1897. 

I AM one of those who believe that the syetem of registration of 
title enacted by the Land Transfer Acts, 1875 & 1897 is likely 
to facilitate and cheapen dealings with land. But my experience 
of the working of the Acts convinces me that they have very 
serious defects, which render dealings with land expensive and in 
some cases difficult. 

Objections have been raised to the Acts on the ground that the 
initial expenses of registration are heavy, and while it is admitted 
that eventually the costs of dealing with land will be diminished 
by its being unnecessary to provide an abstract, still it is alleged 
that the initial costs, if put out at compound interest till the time 
when an abstract becomes unnecessary, would largely exceed the 
costs of the abstract, and the conclusion is drawn that the system 
is so costly that it ought to be done away with. I am not 
competent and do not intend to discuss these objections; they 
may well be a subject for inquiry and, if found to be correct, for 
redress. 

Some of the provisions in the Acts render dealings with land 
expensive and difficult. I propose to point them out and to suggest 
remedies. The more important provisions of this nature relate to 
mortgages and to dealings with building estates. 

MOBTGAGE8 \ 

I need hardly say that any defect in the law which causes 
expense or delay in mortgage transactions is most serious. It is 
a matter of common experience that the number of mortgages 
largely exceeds the number of all other aBsuranees of land, and that 
in many cases where money is to be raised on mortgage expedition 
is of the utmost importance. 

The Acts provide that a mortgage of registered land may be 
effected by a charge in the prescribed form executed by the re- 
gistered proprietor and perfected by the entry of the mortgagee on 
the register as proprietor of the chai'ge. There are several ob- 
jections to taking a mortgage by a registered charge only, all of 

^ I do not discuss mortgages of leaseholds. 
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which resolve themselves into the faot that at present no one can 
say with certainty what is the effect of a registered charge. 

Fint. There is a doubt as to what is the priority of a registered 
charge. As the reasons for the doubt are of a very technical nature, 
and as the explanation of them would occupy considerable space, 
I content myself with saying that the doubt exists aiid that it is 
explained in 2 Key and Elphinstone, 918. 

Secondlif. A great, perhaps the greatest, living authority on the 
practice of conveyancing, Mr. Wolstenholme, is of opinion (W. & C. 
Forms and Precedents, p. 249) that a registered charge does not 
confer any legal estate so as to enable the mortgagee to maintain 
an action for the recovery of the land^ that the statutory power to 
enter is inadequate, and that notwithstanding the provisions in the 
rules the legal estate would not be re-acquired by fbreclosure. He , 
adds that the charge should be accompanied by a mortgage off the 
register and that, as the register does not show the title to make 
such mortgage, it must be shown in the ordinary way. In other 
words, in Mr. Wolstenholme's opinion the effect of the Acts on 
mortgages is merely to require a registered charge to be executed 
in addition to a mortgage in the usual form, on the ground that a 
registered charge affords a totally inadequate security to a mortgagee. 
These questions are discussed in i Frid. 800 and 2 E. & E. 920, in both 
of which works it is stated in agreement with Mr. Wolstenholme that 
the proper method of mortgaging registered land is to take a mort* 
gage in the usual form off the register supported by a registered 
charge, the object being to confer the legal estate on the mortgagee. 

Whatever opinion the reader may form as to the validity of 
Mr. Wolstenholme's opinion on the points referred to, it is clear that 
— particularly as other writers who do not agree with Mr. Wolsten- 
holme in all his criticisms on the Acts come to the same practical 
conclusion — no prudent solicitor can possibly advise his client to 
disregard it ; the result is that it is common to take a mortgage 
off the register, confening the legal estate on the mortgagee as well 
as a registered charge. 

Various schemes have been devised for this purpose; see for 
example the most ingenious scheme suggested by Mr. Brickdale 
(B. & S., Land Transfer Acts, p. 691) of adding a conveyance of the 
land, which it will be remembered is not a registered transfer, to the 
statutory form of charge, and the forms in i Prid. 843 et seq., 2 E. & E. 
923 et seq. It will be found that in each of these cases the transfer 
of the legal estate in the land, which is not effected by a registered 
assurance, has to be protected by a restriction prohibiting any 
registered transfer of the land from being made without the consent 
of the proprietor of the registered charge, as if this were not 
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prohibited the registered proprietor of the land could by means of 
a registered transfer pass the legal estate and thus defeat the 
unregistered mortgage. 

The most striking example of the inconvenience and expense 
occasioned by the Acts in mortgage transactions occurs where part 
of the purchase money on the sale of registered land or of un- 
roistered land in a compulsory district has to be borrowed on 
mortgage. Where the land is not registered and is not in a com- 
pulsory district, the conveyance to the purchaser and the mortgage 
are executed simultaneously, and no delay or difficulty occurs. On 
the other hand, where the land is registered or is situate in a district 
where registration is compulsory, the following complicated and 
expensive scheme is adopted (see i Prid. 843, a E. & E. 427). 
Immediately after the execution of the transfer to the purchaser, 
and before he is registered as proprietor of the land, he executes 
in favour of the person advancing the money a mortgage nearly 
in the common form but containing additional provisions which 
are somewhat lengthy — they occupy two pages, in Prideaux. At 
the same time the purchaser executes a charge to secure the mort- 
gage money to the mortgagee. The transfer to the purchaser 
and the charge are presented for registration, and at the same 
time a restriction for the purpose above referred to is applied for. 
Immediately after the registration of the purchaser he executes 
a deed confirming the mortgage and conveying the legal estate to 
the mortgagee, the result being that four instruments are required, 
while only one would be required if the Land Transfer Acts had 
not been passed. The adoption of this course not only adds to the 
cost of the mortgage, but it haa the grave inconvenience of rendering 
it necessary for the purchaser to execute deeds at different times, 
or, in other words, he has to attend at the office of the mortgagee's 
solicitor on two occasions, probably on different days. I confess 
that the first time that I adopted this scheme I felt somewhat 
ashamed at having to advise such complicated proceedings for 
carrying out a simple transaction. 

All the difficulties that I have mentioned could be obviated by 
a short amendment to the Acts providing that a mortgage of 
registered land might be effected by a registered transfer subject to 
redemption. If this were done only one instrument would be 
necessary for making the mortgage, expense would be saved, and 
the grave inconvenience of having to execute two deeds at different 
times would be avoided. There would also be another advantage. 
As above pointed out it is by no means clear what is the effect 
of a roistered charge, while if the course which I suggest is 
adopted, a registered charge would be subject to the ordinary law 
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relatiiig to mortgages, which is simple, is explained in the textbooks^ 
and is well understood. 

BUILDING ESTATES. 

Where land is sold or let in lots for building it is usual for the 
vendor to grant to the purchaser or. to the lessee of each lot easements 
over part of the land, and for the vendor and each purchaser or lessee 
to enter into mutual covenants as to the user of the land, and it is 
often provided that the purchaser or lessee of each lot shall be able 
to enforce the covenants entered into by the purchasers or lessees of 
other lots. It is obvious that it is necessary for each purchaser to 
ascertain that the vendor has power to grant the easements and to 
bind the land by restrictive covenants. Where the land is not 
registered no difficulty arises, as the vendor produces an abstract 
showing his title to the whole of the land offered for sale. Where 
the land is r^stered the case is different; the rights of the 
purchaser are restricted to requiring such evidence of title as 
appears on the register and a statutory declaration as to the 
existence of matters which ai'e not incumbrances within the mean- 
ing of the Acts, and of certain other facts which do not affect the 
matters under discussion; in other words, the purchaser is not 
entitled to inquire into the nature of the interest of the registered 
proprietor. The Acts, except to a limited extent, confer no power 
on the registered proprietor as such to grant an easement or lease 
or to bind the land by a restrictive covenant. On the original sale 
of a lot it may probably be held that, notwithstanding the provisions 
above referred to, the purchaser who contracts not only, to purchase 
the land but aJso to have a grant of easements and restrictive 
covenants over other land has a right to inquire into the title to 
the land over which the easements are to be granted or which is to 
be bound by the covenants. 

It is extremely difficult to say whether a person who contracts 
to purchase registered land, together with the benefit of easements 
or restrictive covenants affecting other registered land at the date 
of the purchase, is entitled to investigate the title of the latter land 
so far as is necessary to ascertain that the easements were duly 
granted or that the covenants bind the land. I am inclined to 
think that he has this right, and if this view is correct the whole 
of the advantages of the vendor having a registered title are lost 
on the sale of a lot to a sub-purchaser. It may be argued that, 
as the registration of a person as proprietor of the land confers 
an estate in fee simple on him, the original vendor has power 
to grant the easements over or to bind the land by restrictive 
covenants. But it must be remembered that he may have parted 
with or incumbered the land by an unregistered assurance, or that 
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he may be merely a trustee without power to grant easements or 
to bind the land by restrictive covenants. 

Although where a restrictive condition affecting registered land 
has been registered every transferee of the land is affected with 
notice of the condition, it is open to him to allege that the con- 
dition was granted by a person who had no power to bind the 
land, and although where land is affected by an easement the 
transferee takes the land subject to the easement, still he may 
allege that the easement does not exist, in other words he is at 
liberty to put the person who claims the benefit of the easement or 
condition to prove his title. The result is that in the case of 
building estates^ where the value of each plot depends in great 
part on the easements and restrictive conditions which the owner 
of the plot is entitled to enforce, the benefit of the Acts fails. This 
is not an imaginary case, for though in the great bulk of cases the 
' purchaser of a plot assumes that he will acquire together with 
the plot the benefit of certain easements and restrictive conditions, 
he does so at his own risk, and he is often put to his action to 
enforce them. 

Again, where notice of a lease is entered on the register a subse- 
quent registered proprietor of the land may in some cases state that 
the lease is invalid and put the lessee to prove his title. 

These difficulties would be avoided by providing that the 
registered proprietor might by registered assurance grant a lease or 
easement over, or affix a restiictive condition to, registered land, 
or perhaps it might safely be provided that he might by registered 
assuitince grant any rights over registered land that a person seised 
of the land in fee simple for his own benefit might grant if the land 
was not registered. 

This suggestion if adopted would obviate the necessity for the 
more drastic remedy which has been suggested, namely, that the 
registered proprietor should be unable to part with the legal estate 
by an unregistered assurance ; this would make settlements operate 
in equity only. I confess that I am somewhat afraid of making so 
sweeping a change, as the effect may be to change the beneficial 
interests. There are^some cases ^ in which a limitation if legal is 
valid but if equitable is invalid, and unless great care was taken to 
except cases of this nature, and possibly others that I am not aware 
of, the result might be disastrous. It is by no means certain that 
the provision of the Land Transfer Act, 1897, making fee simple 
estates devolve on death on the personal representatives of the 
deceased, may not have produced this effect in the case of some wills. 

* A contingent remainder may be valid if legal, but void for remoteness if 
equitable. 
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There is another point of considerable practical importance relating 
to easements. Easements arise in two manners, /r«^ by prescription, 
second by express grant. Generally speaking no notice is taken in 
a conveyance of land of an easement affecting it which ai'ose by 
prescription, but on the other hand where the easement is acquired 
by express grant it is usual to state it in the parcels. It appears 
therefore that it would be proper in all oases where an easement 
over registered land is created by grant that it should be entered in 
the property register of the dominant tenement and in the chaiges 
register of the servient tenement, and that where a restrictive 
covenant is imposed on land an entry should be made in the 
property register of the land entitled to the benefit and in the 
charges register of the land subject to the burden of the covenant. 
It sometimes happens, particularly in arrangements as to water 
supply or drainage, that the instrument creating easements or 
restrictive covenants is long and complicated, and there are even- 
cases in which it may be difficult to say whether a right amounts 
to an easement or not. It is practically impossible to prescribe the 
form in which an instrument for carrying out such an arrangement 
is to take. In cases of this nature power should be given to 
the registrar to require the instrument creating the rights to be 
filed in the office and merely to refer to it in the register. 

It should also be remembered that where an easement or 
restrictive condition is granted the title of the person granting 
it may be of a different quality from that of the land to which it is 
annexed. The title of the land to which it is annexed may be 
absolute, while the title of the person granting the right may be 
possessory only; care should be taken to provide for this case. 

Trustees do not as a general rule enter into covenants imposing 
personal liability on themselves, and to provide for the case where 
the registered proprietor is a trustee, and a lease or restrictive con- 
dition is to be granted, it might be provided that where any person 
other than the registered proprietor concurs in a registered assurance 
by the latter and with his consent enters into covenants, the 
covenants should affect the land in the same manner and to the 
same extent as if they had been entered into by the registered 
proprietor of the land. 

STATUTE OF LIMITATIONS. 

Where the land is not registered, a mortgagee who takes possession 
of the land may acquire the land discharged from the right of re- 
demption by lapse of time ; but this is not the case where the land is 
registered under the Land Transfer Act, 1897, which empowers him, 
when but for the provisions of the Act he would have acquired title 
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by poBsession, to obtain rectification of the register. It would be 
very convenient to provide that in every case where the land is 
registered, and a person in possession claims that time has begun to 
run in his favour, he should be authorized to apply for an entry to 
that effect on the register, and that the registrar should, if satisfied 
that his claim is*correct and after giving such notices as he may con- 
sider proper, make the entry, with power to the registered proprietor 
of the land to apply for its discharge ; and that if the entry has not 
been discharged the applicant or persons claiming under him should 
at the end of twelve years be registered as proprietors of the land. 
In the meantime the applicant should be empowered to deal with 
the land on the register as if he were the registered proprietor, 
subject to any such dealing being vacated if the notice were 
discharged. 

RECAPITULATION. 

To recapitulate, my proposals are : — 

(i) That the registered proprietor should be empowered to make 
a mortgage of registered land by means of a registered transfer 
subject to redemption. 

(a) That the registered proprietor should be empowered by 
registered assurance to grant any right over the land that he could 
grant if he were seised of the land in fee simple for his own benefit 
and if the land were not registered. 

(3) There is also the minor point that I have suggested as to 
acquiring title under the statutes of limitation. 

It will also be convenient to enact : 

(4) That office copies of documents filed or deposited in the 
R^istry should be admissible as evidence in legal proceedings, so 
as to avoid the necessity of obtaining their production by an officer 
of the R^stry. 

Howard W. Elphinstone. 



II. 

A CONTRIBUTION TO 'THE LAND TRANSFER 
QUESTION.' 

fTlHE October number of this Review contained an article by 
JL Mr. Strachan, 'The Land Transfer Question.' The present 
contribution has been suggested by a perusal of that article, and 
is written with the object of continuing the discussion initiated by 
Mr. Strachan, and of keeping to his point of view as much as 
possible, rather than of introducing any fresh proposals of a different 
nature. 
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Among Mr. Stracban's proposals there are two to which I desire 
to di-aw attention particularly, i.e. the proposal to abrogate the 
system of registering ' possessory ' titles, and the proposal to erect 
a new register of ' legal estates.' If the difficulties raised by the 
question of possessory titles and legal estates could be laid, there 
would be but little substance left in the objections which are at 
present constantly brought against the *Land Transfer' system. 
Now, although the system of transfer by registration of title under 
the Land Transfer Acts is seldom referred to by any writer on the 
subject, or in any Parliamentary Blue Book, without a passing 
reference to the system of registration of title in Australia, known 
as the ' Torrens ' system, and a rather grudging admission that in 
Australia at any rate the transfer of land by registration of title has 
proved a success, yet there has been little or no attempt to compare 
the principles underlying the two systems; such comparisons as 
have been made get no further, for the most part, than remarks on 
the greater complexity of title in England, or the mere noticing of 
verbal differences between the English and Australian Acts. This 
is perhaps, under the circumstances, only natural. It will be found, 
however, that there is an identity in the principles underlying the 
two systems which should prove extremely valuable in considering 
how to meet the difficulties of the English system. In the following 
remarks an attempt is .made to show that an interpretation may, by 
drawing on Australian, analogies, be reasonably placed upon the 
English Acts of 1875 and 1897, which would have the effect of 
attaining substantially the position which Mr. Strachan proposes 
to attain by new legislation. 

The abrogation of the registered * possessory ' title would not of 
itself remove the difficulties connected with the 'legal estate'; if, 
however, the suggestions to be made with respect to the 'legal 
estate^ difficulty can be accepted as satisfactorily dealing with the 
question, the settlement of the ' possessory title ' difficulty follows 
as a matter of cpurse. It will, therefore, only be necessary, for the 
present purpose, to present the case with respect to the 'legal 
estate.' 

The solution of the difficulty depends on the following proposition 
being established, viz. The interest conferred on a person who is for 
the first time registered as ajproprietor of land is a new statutory estate in 
fee simple^ — or estate for years, as the case may hel — and the legal estate 
as note understood ceases to confer effective rights of ownership in the land. 
Before coming to the general arguments, and the particular sections 
of the Acts which appear to support this view, reference must, of 
course, be made to the case of Capital and Counties Bank v. Rhodes 
[1903] I Ch. 631. The dicta of Cozens Hardy L.J. (p. 655) con- 
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stitute the only judicial opinion so far available as to the status of 
a 'postered proprietor'; it was there held that the registered 
proprietor has only *a statutory power to transfer the property by a 
registered disposition/ and that this disposition 'takes effect by 
virtue of an overriding power, and not by virtue of any estate in 
the registered proprietor.' I may, perhaps, be allowed to refer to 
an article in the January number of this Review (p. 74) for a state- 
ment of the difficulties which this construction of the Acts 
introduces — a construction which does not accord with the con« 
struction placed on the Australian Acts. Under the Australian 
system the 'registered proprietor' has a real 'estate' which confers 
the rights of ownership conferred by the possession of the ' legal 
estate ' in the case of unregistered land. Since the views expressed 
by Cozens Hardy L.J. on this point do not constitute an actual 
binding decision, I shall proceed to point out what appear to be 
reasonable grounds for the conclusion that the old legal estate is, in 
effect, abrogated or suspended in favour of a new statutory estate 
with similar rights of ownership. 

The Act of 1875 was substituted for the Land Registry Act, i86a, 
and although remodelled with respect to details, is based upon 
exactly the same principles. The Act of 186a was the outcome of 
the Report of May 15, 1857, made by the Commission appointed in 
1854 ' to consider the subject of registration of title with reference 
to the sale and transfer of land.' The burden of the recommenda- 
tions contained in this report, and of the evidence upon which those 
recommendations were based, was that one estate only — instead of 
two, legal and equitable — in land should be recognized, and that 
this ' estate ' should only be allowed to pass by formal registration 
at a public office. So closely were these principles followed in the 
first ' Torrens ' Act, passed in South Australia in 1 858, that Sir Robert 
Torrens was accused of plagiarism, and of taking his scheme from 
the English Report. The legislative sanction of the principles 
contained in the Report of 1857 remained, for practical purposes in 
England, a dead letter, until the Act of 1897 made it possible to 
introduce registration of title compulsorily ; in Australia these 
principles were at once put into practice, with the result that 
a system has now been in. active operation for forty-six years 
under which legal and equitable estates are merged in a new 
statutory estate, and the estate passes only upon due registration 
of the new proprietor: see Lan^e ▼. Ruwoldt (1872) 6 S. A. R. 75; 
Qibb9 V. Mefser [1891] A. C. ^48. 

The Acts of i86a and 1875, in fact, appear to have been intended 
to effect, with respect to land law and conveyancing, a change 
analogous to that effected by the Judicature Act, 1873, ^*^* ^^ 
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amalgamation of legal and equitable estates, as the latter effected 
an amalgamation of legal and equitable procedure. Both changes 
were the result of movements of a similar kind, i. e. movements in 
the direction of escaping from the double estates and the double 
procedure necessitated by the law relating to uses. 

The wording of those enactments in the Act of 1875, which 
purport to describe the nature of the interest conferred on a proprietor 
by registration, appears to be perfectly consistent with the view that 
a new statutory estate was to be conferred, superseding the old 
legal and equitable estates. In considering some of the difficulties 
introduced by the Act of 1897, it must not be forgotten that the 
latter is an amending Act only, and does not purport to alter the 
principles laid down in the Act of 1875. Sections 5, 8, 49, and 95 
of the Act of 1875 will serve to illustrate sufficiently the nature of 
the interest conferred by registration, and the difficulties of holding 
this interest to be equivalent to the ordinary legal estate for the 
purpose of determining rights of property. Sections 5-8 introduce the 
distinction between ' absolute ' and ' possessory ' titles, and describe 
the effect of registration of freehold land. Section 7 enacts that the 
' registration of any person as proprietor of freehold land . . . shall 
vest in the person so registered an estate in fee simple in such 
land . . / ; section 8 expressly makes registration vest a fee simple 
whether the title be absolute or possessory, but the possessory title 
' shall not affect or prejudice the enforcement of any estate, right or 
interest adverse to or in derogation of the title of the proprietor. 
Section 95 enables the register to be rectified in accordance with 
properly declared rights. Section 49 purports to allow ' estates^ rights, 
interests, and equities ' to be created as ' if the land were not registered '; 
and this is the enactment which seems to be principally responsible 
for the dictum in Capital and Counties Baniv. Riodes, that a ' legaJ estate' 
can still be created of substantially the same efficacy as if the land 
were not registered (p. 657). The express provisions of sections 7 and 
8 are that an ' estate in fee simple ' is * vested ' in the ^ first registered 
proprietor,' and by section 30 this ' fee simple ' vests in the transferee 
of the registered proprietor. If the ' legal estate ' of the general law 
is also to continue in full force, two estates of fee simple — each 
cognizable in Coui*ts of Common Law — will co-exist in the same 
land. Instead of legal and equitable estates being replaced by 
a single estate, a third ' estate ' is added to them. This appears to 
be an extreiiiely inconvenient 'result, and one directly contrary 
to the intention expressed in the title and preamble of the Act to 
'simplify* the * title to land.' The alternative construction — by 
which the ordinary ' legal estate ' in land once registered disappears 
for practical purposes, and is replaced by the new statutory or 
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'registered' estate — presents two difficulties which are certainly 
not more formidable than those just noticed, and has the merit of 
really simplifj^ing title and making the Acts fairly logical and con- 
sistent; there is also one distinct analogy in its favour, i.e. the 
relation between the title of a person who is barred under the 
Statute of Limitations from prosecuting his claim and the title 
of the quondam trespasser who has now a better right to possession 
than the former owner. The two difficulties just mentioned are 
these : the wording of section 49 by which ' estates ' are allowed to be 
created, and the express provisions of section 8 as to the preservation 
of estates and rights adverse to the registered possessory title. 

With respect to the first of these difficulties, if ' estates ' is con- 
strued to mean interests analogous to estates, and not actual 
estates of equal validity with * the estate * — the registered estate — 
the actual wording of the enactment will suffer no violence ; more- 
over, ' estates ' may also refer to interests less than the fee simple, 
for the registration of which no provision is made, as for instance 
an estate for life or in tail. The ' creation' of a fee simple estate is 
not mentioned in the Act, the alienation of the fee simple being 
always referred to as ^transfer' ; this appears to be an additional 
reason for construing * estates ' in section 49 as not including fee 
simple estates at all^ legal or by analogy. The second difficulty — 
in the wording of section 8 — is by no means insurmountable. The 
enactment requires that adverse rights, including ' estates,' are not 
to be * prejudiced* in their * enforcement.' The provisions for 
rectification of the register (section 95) appear to supply machinery 
for ' enforcing ' adverse rights quite as efficacious as the continued 
active existence of another * legal ' estate. And — though this does 
not fall within the scope of the present article — the .provisions for 
entering cautions and inhibitions and otherwise restricting alien- 
ation of the registered estate can also be called in aid for preventing 
improper alienation and incumbrance. The practical result would 
be that any ^ estate ' or right in derogation of the registered 
possessory title would be ' enforced ' by taking the proper steps for 
either removing tho registered proprietor from the register altogether 
in favour of the person rightfully entitled, or having entries made 
in the register so .that the adverse rights would be protected. In 
the case of a possessory title these adverse rights need not be thus 
actively enforced, but even on the assumption that they are allowed 
to exist as ' legal ' estates, they would, in course of time, be barred 
if not enforced, and since they are expressly preserved by the Act 
in respect of every title registered as possessory, the mere fact that 
they were no longer called 'legal' estates would not affect their 
validity. Whilst the registered estate would — as the * legal ' estate 

YOL. XXI. D 
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under Mr. Stracban's proposed new system — pass on a properly 
registered transaction, the transferee would still, in the case of 
every ' possessory ' title, take subject to any such advei-se rights as 
might exist, and be would still have to investigate what would 
answer to the * equitable ' title. The present system of ' possessory ' 
titles could then be availed of by those who wished to do so, and 
the existing plan of working the registiy could be continued, with 
the added advantages of Mr. Straohan's 'legal register.' 

James Edward Hoaa. 
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RUSSIAN RAIDS ON NEUTRAL COMMERCE. 

THE captures made by the Russian volunteer vessels in the 
Red Sea and by the Vladivostock fleet off the coast of Japan 
have revived the question of the extent to which a belligerent may 
lawfully go in interfering with neutral commerce. 

Perhaps no question of international law has been prolific of 
more disputes than that of neutral rights. The intensity of 
feeling and desire for advantage incident to war are apt to cause 
belligerents to overlook neutral rights, and in their zeal to cripple 
an immediate enemy to forget that they in return will become 
neutrals and be ti-ansfixed by weapons of their own forging. Yet 
it often happens that in politics as in optics the object nearest to 
the eye subtends the largest angle. The policy of raiding neutral 
commerce seems to us to be a short-sighted one, unless such 
commerce is clearly in violation of international law, as it can 
rarely affect the outcome of the war and usually serves only to 
aggravate those whose friendship may at any time be valuable. 
Yet it is not my purpose to discuss here the question of policy, 
but rather the question of law. And in order to give definiteness 
to our discussion I will confine myself to the single question : Are 
food-stuffs contraband ? In determining the legal answer to tbisj 
as to other questions of international law, there are four sources of 
material from which we may draw, to wit, precedents, treaties, 
opinions of eminent international law writers, and decisions of 
courts. 

In 1559, Queen Elizabeth would not allow the Poles and Danes 
to furnish Spain with provisions, alleging that * according to rules 
of war, it is lawful to reduce an enemy even by famine, with the 
view of obliging him to sue for peace.' In other words, nations are 
to be starved into their senses. In 1625, Charles I issued a procla- 
mation notifying ' all manner of persons of all conditions that shall 
send or come into Spain, Portugal, Burgundy, or any other of the 
said King of Spain's countries, or dominions, any manner of grain 
or other victuals the same shall be seized by His Majestie*s ships 
and the goods duly forfeited for the benefit of His Majesty.' In 
1646, the United Provinces published an edict prohibiting neutral 
nations from carrying either provisions or any other merchandise 
to Spain, because the Spaniards * after having, under the appearance 

D 2 
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of commerce, allured foreign vessels to their ports, detained them 
and made use of them as ships of war/ From the fact that they 
felt it necessary to offer an excuse for their action, it will readily 
be inferred that this was not in accord with the law of nations as 
understood at that time. 

In 1793, ^^® French Convention declared 'that cargoes of neutral 
ships consisting of grain and destined for a hostile port, might be 
seized for the use of France ' on the principle of preemption, thus 
giving assent to the doctrine of occasional contraband, or contra- 
band according to ciicumstances. This doctrine received its widest 
extension in the war of England against revolutionary France. 
The British representative to our government claimed that by the 
law of nations all provisions were to be considered contraband in 
the case where the depriving the enemy of these supplies was one 
of the means employed to reduce him to reasonable terms of peace ; 
and that the actual situation of France was such as to lead to that 
mode of distressing her, inasmuch as she had armed almost all 
of the labouring class of people, for the purpose of supporting 
hostilities against all the governments of Europe. 

In 1885, the doctrine was revived to its fullest extent by France 
during her hostilities with China by declai-ing shipments of rice 
to any ports north of Canton to be contraband of war. The pre- 
tension was resisted by Great Britain on the ground that, though 
in particular circumstances provisions may acquire a contraband 
character, they cannot in general be so treated. In answer, the 
French government alleged that a special circumstance of such 
kind as to justify its action was supplied by the fact of the im- 
portance of rice in feeding of the Chinese population as well as of 
the Chinese aimies : thus advancing the untenable doctrine that 
articles become contraband, not only by their importance in 
military and naval operations, but also by the degree in which 
interference with their supply will put stress upon the non- 
combatant population. Lord Granville, on behalf of the British 
government, promptly notified France that his government would 
not consider itself bound by the decision of any prize court which 
would give effect to the doctrine put forward by France. In com- 
menting upon Lord Granville's attitude in this case, Holtzendorff* 
says : ' Man kann Lord Granville nur dankbar sein, dass er das 
gute Recht der Neutralen so entschieden gegen franz5sische Willkiir 
vertheidigt hat.' Fortunately or unfortunately, no opportunity was 
afforded for learning whether the French courts would have upheld 
the views of the political branch of their government, as no seizure 
was made during the remainder of the war ; shipments of rice, it 
would seem, were entirely stopped by fear of capture. This, so far 
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as we can find, is the last time the question had been raised until 
the recent war between the British and the Boers. So much for 
precedents. 

The more important treaties on the subject are those made 
between Great Britain on the one side and Russia, Spain, Portugal^ 
and Austria on the other, which restricted the conveyance from 
their respective ports into France of naval and military stores and 
provisions, whether cereal grains, salt fish, or other articles. The 
purpose of these was clearly to starve sense into France. England 
and the United Provinces having agreed in the Treaty of Whitehall, 
signed on August 22, 1689, to notify all States not at war with 
France that they would attack any ship bound to or coming from 
any port of that kingdom, and that they beforehand declared every 
such ship to be lawful prize. Sweden and Denmark, from whom 
some ships had been taken, entered into a counter-treaty in 1693, 
for the purpose of maintaining their rights and procuring just 
satisfaction, and the two maritime powers, being convinced that 
the complaints of the two Crowns were well founded, did them 
justice. 

As between Great Britain and the United States, the Treaty of 
1794, better known as Jay's Treaty, contains an admission that 
provisions and other articles not generally contraband might 
become such according to the existing law of nations, but provides 
that if seized they shall be paid for, or, in other words, allows, as 
between the contracting parties, of the practice of preemption. 
We quote the following from Ai-t. XVIU of the Treaty : 

' Whereas, the difficulty of agreeing on the precise cases in which 
provisions and other articles of contraband may be regarded as 
such, renders it expedient to provide against the inconveniences 
and misunderstandings which might thence arise, . . . whenever 
any such articles so becoming contraband according to the existing 
law of nations shall for that reason be seized, . . . the captors, or, 
in their default, the government under whose authority they act, 
shall pay the full value, with a reasonable mercantile profit thereon, 
together with the freight, and also the damages incident to such 
dcrbention.' 

The difficulty with this treaty is that the expression * becoming 
contraband according to the existing law of nations ' is not defined 
in the treaty, but is left an open question; and here, as often 
happens in international law, there is by no means unanimity of 
agreement as to the construction of terms. 

The following are the opinions of the ablest text writers : 

Grotius divides — 

' Things in the hands of those who are not enemies, into such as 
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have a use in war alone, such as have no use in war, and such 
as have a use in war and aside from war ' ; he says, ' that in regard 
to this third class of articles, ancipif-is nsus, if I cannot defend 
myself except by intercepting what is sent, necessity gives us a 
right to intercept it, but under the obligations of restitution except 
there be cause to the contrary.' 

This classification by Grotius has, in substance, been followed even 
to the present time ; but his deductions have not, the variations 
being sometimes in one dii*ection and sometimes in another. 
Vattel, writing in the middle of the eighteenth century, says : 

' That the commerce of neutral nations may subsist in as gi'eat 
a degree of freedom as is consistent with the laws of war. There 
are certain rules to be observed, on which Europe seems to be 
generally agreed. The first is to carefully distinguish ordinary 
goods which have no relation to war from those which are 
peculiarly subservient to it. Neutral nations should enjoy perfect 
liberty to trade in the former. The belligerent powers cannot with 
any reason refuse it, or prevent the importation of such goods into 
the enemy's country ; the care of their own safety, the necessity of 
self-defence, does not authorize them to do it since these things 
will not render the enemv more formidable. An attempt to 
interrupt or put a stop to this trade would be a violation of the 
rights of neutral nations, a flagrant injury to them ; necessity being 
the only reason which can authorize any restraint on their trade or 
navigation to the ports of the euemv. 

Commodities particularly useful in war and the importation of 
which to the enemy is prohibited are called contraband goods. 
Such are arms, ammunition, timber for shipbuilding, every kind of 
naval stores, hoi-ses, and even provisions in certain junctures, when 
we have hopes of reducing the enemy by famine.' 

Ortolan insists that provisions can never be considered contra- 
band. 

Heftier maintains that in regard to doubtful articles, belligerents 
can take measures against neutrals exporting them only when a 
destination for the enemy's government and military forces can be 
ascribed to them on sufficient grounds. 

Hautefeuille contends that no product of use in both peace or 
war can in any case be contraband. 

Martens says that 'where no treaties intervened, the powers 
of Europe, when they were neutral, maintained before 1780 (the 
date of the first armed neutrality) that only articles of direct use in 
war could be considered and treated as contraband by belligerents.' 

HoltzendorflF we have already quoted in another place. 

Woolsey, the great American international law writer, says : 

* The harshness of the doctrine of occasional contraband brought 
into favour the rule of preemption, which was a sort of compromise 
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between the belligerents (if masters of the sea) and the neutrals. 
The former claimed that such articles should be confiscated, the 
latter that they should go free. Now, as the belligerent often 
wanted these articles and at least could hurt his enemy by fore- 
stalling them, it came nearest to suiting both parties if when they 
were intercepted on the ocean, the neutral was compensated by the 
payment of the market price, and a fair profit. This rule, which 
was more especially applied by English prize courts shortly after 
the French Revolution, would be a relaxation of the severe right of 
war, if the doctrine of occasional contraband could be established, 
and as such be a concession to neutrals.' 

Wheaton seems to think that provisions can only be contraband 
when sent to ports actually besieged or blockaded, and Bluntschli 
declares that this is undoubtedly the case. 

Calvo, the great Swiss international law writer, says, in the last 
edition of his work, that, ' we believe it an established principle 
that commerce in eatables {denr^es alimenlaires) remains essentially 
free in time of war.' 

Hall, the greatest English international law wi*iter, says : 

' The topic of the admissibility of provisions in general to the list 
of contraband of war may be put aside as one which is not open 
to serious argument. Further than this it cannot be doubted for 
a moment, not only that the detention of provisions bound even to 
a port of naval equipment is unauthorized by iisage, but that it is 
unjustifiable in theory. To divert food from a large population 
when no immediate military end is to be served, because it may 
possibly be intended to form a portion of supplies, would be to put 
a stop to all neutral trade in innocent articles. But writers have 
been satisfied with a broad statement of principle, and they have 
overlooked an exceptional and no doubt rare case, in which, as it 
would seem, provisions may fairly be detained or confiscated. If 
supplies are consigned directly to an enemy's fleet, or if they are 
sent to a port where the fleet is lying, they being in the latter case 
such as would be required by ships and not ordinary articles of 
import into the port of consignment, their capture produces an 
analogous effect to that of commissariat trains in the rear of an 
army. Detention of provisions is almost always unjustifiable 
simply because no certainty can be arrived at as to the use which 
will be made of them ; so soon as certainty is in fact established, 
they, and everything else which directly and to an important 
degree contributes to make an armed force mobile, become rightly 
liable to seizure. They are not less noxious than arms ; but except 
in a particular juncture of circumstances their noxiousness cannot 
be proved.' 

The decisions of the courts are more or less conflicting, the 
French courts taking the view that provisions are in no case to be 
treated as contraband. The English courts have held the opposite 
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view. In 1673 it was expressly asserted by Sir B. Wiseman, the 
King's advocate, upon a formal reference to him, that by practice 
of the English Admiralty, corn, wine, and oils were liable to be 
deemed contraband. ' I do agree,' says he, reprobating the regu- 
lation that had been published and observing that rules are not to 
be so hardly laid down as to press upon neutrals, ' that corn, wine, 
and oil will be deemed contraband/ 

In 1747, in the Jonge Andreoi^ butter going to Bochelle was 
condemned. Salted cod and salmon were condemned as contra- 
band in the Jofige Frederick, going to Rochelle in the same year. 
In 1748, in the Joannes, rice and salted herrings were condemned 
as contraband. In the Jo?iffe Margaret Aa, i799> the High, Court 
of Admiralty, in a judgment given by Sir W. Scott, England's 
greatest Admiralty judge, it was decided that a cargo of cheese 
captured on a voyage from Amsterdam to Brest was contraband. 
After adverting to the fact, that was notorious to all Europe at this 
time, that there was, in the port of Brest, a considerable French 
fleet in a state of preparation for sallying forth on a hostile 
expedition; and that the cheeses were such as were exclusively 
used on French ships of war ; in support of the decision he states 
in his opinion that : 

'The most important distinction is whether the articles were 
intended for the ordinaiy use of life or even for mercantile ships' 
use, or whether they were going with a highly probable destination 
to military use ?. Of the matter of fact on which the distinction is 
to be applied, the nature and qualitv of the port to which the 
articles were going is not an irrational test ; if the port is a general 
commercial port, it shall be understood that the articles were jzoing 
for civil use, although occasionally a frigate or other ships 01 war 
may be constructed in that port. Contra^ if the gi*eat predominant 
character of the port be that of a port of naval military equipment, 
it shall be intended that the articles were going for military use, 
although merchant ships resort to the same place and although it 
is not impossible that the articles might have been applied to civil 
consumption ; for it being impossible to ascertain the final use of 
an article ancipifu iisus^ it is not an injurious rule which deduces 
both ways the final use from the immediate destination; and the 
presumption of a hostile use, founded on its destination to a 
military port, is very much inflamed, if, at the time the articles 
were going, a considerable armament was notoriously preparing, to 
which a supply of these articles would be eminently useful,* 

In the case of the Commercen, it was decided by the Supreme 
Court of the United States, Justice Story delivering the opinion, 
that : 

' By the modern law of nations, provisions are not, in general, 
deemed contraband, but they may become so, although the property 
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of a neutral, on account of the particular situation of the war, or on 
account of their destination. If destined for the ordinary use of 
life in the enemy*s country, they are not in general contraband ; 
but it is otherwise if destined for military use. Hence, if destined 
for the army or navy of the enemy, or for his ports of naval or 
military equipment, they are deemed contraband.* 

The facts in this case are that a Swedish vessel was captured on 
April 16, 1814, by the private armed schooner Lawrence, on a 
voyage from Limerick in Ireland to Bilboa in Spain. The cargo 
consisted of barley and oats, the property of British subjects, the 
exportation of which is generally prohibited by the British govern- 
ment ; and as well by the official papers of the Custom House as 
by the private letters of the shippers, it appears to have been 
shipped under the special permission of the British government for 
ther sole use of his Britannic Majesty's forces then in Spain. The 
goods were declared contraband. 

In the case of the Peterhoff^ it was decided by the Supreme 
Court of the United States in 1866, that non-contraband goods 
belonging to the owner of contraband on board the same ship are 
subject to confiscation. 

Chief Justice Chase, in delivering the opinion of the courts said : 

' The classification of goods as contraband or not contraband has 
much perplexed text writers and jurists. A strictly accurate and 
satisfactory classification is perhaps impracticable ; but that which 
is best supported by American and Ei^lish decisions may be said 
to divide aJl merchandise into three classes. The first consists 
of articles manufactured and primarily and ordinarily used for 
military purposes in time of war ; the second, of articles which may 
be and are used for purposes of war or peace, according to circum- 
stances ; and the thira, of articles exclusively used for peace 
purposes. Merchandise of the third class is contraband only when 
actually destined to the military or naval use of the belligerents.' 

From the above precedents, treaties, opinions of text writers, and 
decisions of courts, selected^ not because they favour the one side or 
the other, but because they throw light on the question at issue, 
we discover a definite tendency toward an increase of neutral 
rights. This is due partly to the increased ratio of neutral to 
belligerent trade and partly to a general desire to ameliorate the 
harsh conditions of war which has manifested itself in many 
directions and particularly as regards non-combatants. So that 
in the present stage of development of international law the weight 
of authority is clearly against considering food-stuffs as contraband 
of war ; and it is doubtful if neutrals will ever permit the opposite 
rale to be revived — their opposition to it on the ground of both 
sentiment and interest is too strong. If this conclusion is correct, 
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the Russian seizures of neutral ships laden with food-stuffs, and 
such was the cargo of the most of those seized, billed to neutral 
ports such as Manilla or Hong Kong constitute an extreme stretch 
of the power of a belligerent, which cannot be said to be justified by 
international law. Were the goods billed to the commissary depart- 
ment of the Japanese army their seizure would be warranted, or if 
billed to any one else but captured under circumstances which 
made it cleai- that they were destined for use by the Japanese army 
they could be lawfully seized. But the location of the Russian 
fleets, particularly the one in the Red Sea, was such as to make it 
impossible for them to say with any degree of assurance that the 
goods were not going to the points to which they were billed. 

Edwin Maxet. 

[It is satisfactory to observe that since this article was put in 
type a higher Court at St. Petersburg has largely corrected the 
judgments of the Prize Court at Vladivostok. — Ed. J 
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OBSERVATIONS ON TROVER AND CONVERSION. 

FORMS of action are dead, but their ghosts still haunt the 
precincts of the law. In their life they were powers of evil, and 
even in death they have not wholly ceased from tmubling. In 
earlier days they filled the law with formalism and fiction, confusion 
and complexity, and though most of the mischief which they did 
has been buried with them, some portion of it remains inherent in 
the law of the present day. Thus if we open a book on the law of 
torts, howsoever modern and rationalized, we can still hear the 
echoes of the old controversies concerning the contents and 
boundaries of trespass and detinue and trover and case, and we are 
still called upon to observe distinctions and subtleties that have no 
substance or justification in them, but are nothing more than an 
evil inheritance from the days when forms of action and of pleading 
held the legal system in their clutches. ' 

In no branch of the law is this more obvious than in that which 
relates to the different clafs'ses of wrongs which may be committed 
with respect to chattels. In particular the law of trover and con- 
version is a region still darkened with the mists of legal formalism, 
through which no man will find his way by the light of nature or 
with any other guide save the old learning of writs and forms of 
action and the mysteries of pleading. 

If we seek for a definition of the wrong of conversion we may 
find it in the form of declaration provided for the action of trover 
by the Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76). By 
this enactment the form of the action was brought into harmony 
with its true scope and purpose by the abolition of the old fictitious 
allegations of loss and finding ; and a new form of declaration was 
provided, in which it was simply alleged that * the defendant con- 
verted to his own use, or wrongfully deprived the plaintiff of the vse 
and possession of the plaintiff's goods,* This is the essence of the 
matter. The wrong of conversion consists in any act of wilful 
interference with a chattel, done without lawful justification, 
whereby any person entitled thereto is deprived of the use and 
possession of it. 

There are three distinct methods in which one man may deprive 
another of his property, and so be guilty of a conversion and liable 
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in an action of trover: (i) by wrongly taking it; (a) by wrongly 
detaining it ; and (3) by wrongly disposing of it. In the first case 
the wrongdoer acquires a possession which is wrongful ab initio. In 
the second he acquires possession rightfully but retains it wrong- 
fully. In the third case he neither takes it nor wrongfully detains 
it, but so acts that it is lost to the true owner. Now although in 
modem law the term conversion covers all these three cases, it was 
originally limited to the third of them. To convert goods meant 
to dispose of them, to make away with them, to deal with them in 
such a way that neither owner nor wrongdoer had any further 
possession of them; for example, by consuming them, or by 
destroying them, or by selling them, or otherwise delivering them 
to some third person. Merely to t-ake another's goods, however 
wrongfully, was not to convert them. Merely to detain them in 
defiance of the owner's title was not to convert them. Money was 
converted to the use of the thief when it was spent by him ; food, 
when it was eaten ; jewels, when they were pawned or sold. The 
fact that conversion in its modem sense includes all three modes in 
which a man may be wrongfully deprived of his goods, and not 
one mode only, is the outcome of a process of historical develop- 
ment, whereby by means of legal fictions and other devices the 
action of trover was enabled to extend its limits and to appropriate 
the territories, that rightly belonged to other and earlier forms of 
action. 

Corresponding to these three modes of wrongful deprivation, 
there were three distinct forms of action provided by the law : — 
(i) trespass de bonis asporfatis^ for wrongful taking; (2) deiinue, for 
wrongful detention; and (3) trover, for wrongful conversion, that 
is to say, disposal. Of these three actions, trover is the most recent 
in origin. Trespass and detinue date from the beginnings of our 
legal system, but trover is a later invention. An early instance — 
perhaps the earliest — occurs in Y. B. 18 Ed. JV. 23, pi. 5 : *In an 
action on the case the plaintifi* declared how he bailed certain boxes 
of money to the defendant to be safely kept, and how the defendant 
broke them et eux convert a son oeps^ Two cases of a similar nature 
are reported in Y. B. 20 Hen. VII. 4, pi. 13 and 8, pi. 18. In the 
thirty-third year of Hemy VIII we hear of an * action on the case 
that the defendant found the goods of the plaintiff and delivered 
them to persons unknown^.' A similar instance occurs in the 
following year : * Action on the case that the goods of the plaintiff 
came to the defendant's hands (devenerunt ad manus), and he wasted 
them *.' In the fourth year of Edward VI we find the action in its 
modem form : * Action on the case that the plaintiff was in posses- 

^ Brooke*B Abridg. AcHon sur le ccuCf pi. 109. ' Ibid. pi. 103. 
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rion of such and such goods ut de propriis el ilia perdidit et def, ilia 
invenil et ilia in usum jproprium convertit ^/ 

It is not to be supposed, however, that there was no remedy at 
all for a conversion before the invention of trover in the sixteenth 
century. Before this remedy was heard of, its work was doubtless 
done by detinue. For the defendant in detinue, charged with 
unjustly detaining the goods of the plaintiff, was not suffered to 
object that he had already converted and disposed of them, and 
therefore that he no longer detained them. In Jones v. Lowle 
(9 M. & W. 19) this very defence was pleaded in detinue, and it 
was said by Parke B. : * Detinue does not lie against him who 
never had possession of the chattel, but does lie against him who 
once had, but has improperly parted with the possession of it.' So 
in Beeve v. Palmer (5 C.B. N.S. at p. 91) it is said: 'All the 
authorities from the most ancient time show that it is no answer to 
an action of detinue, when a demand is made for the redelivery of 
the chattel, to say that the defendant is unable to comply with the 
demand by reason of his own breach of duty.' This being so, it is 
dear that detinue was available as a remedy for wrongful conver- 
sion as well as for wrongful detainer. Why, then, was the new 
remedy of trover invented ? The answer is to be found in the fact 
that detinue was an exceedingly unsatisfactory form of action, for 
the defendant had the right of defending himself by wager of law, 
a form of licensed perjury which reduced to impotence all pro- 
ceedings in which it was allowable. The ingenuity of pleaders, 
therefore, was devoted to avoiding all forms of action in which 
wager of law was admitted, and to inventing other forms of action 
which should take their place, and in which a plaintiff might have 
the benefit of the verdict of a jury. Hence the action of trover as 
a remedy for conversion. Conversion came to be treated for the 
first time as an independent wrong — a quasi-trespass, to be sued 
for in a special form of trespass on the case. It was no longer 
treated as a mere incident of a wrongful detention, to be sued for 
in the action of detinue. For trespass on the case led to the 
verdict of a jury on a plea of not guilty, and a plaintiff might hope 
for justice ; but detinue led to nothing but defeat by the defendant's 
wager of law. Just as indebitatus assumpsit was substituted for 
debt, so trover was substituted for detinue. 

The declaration in trover was simply a variation of the declara- 
tion in detinue, the only material difference being that in trover 
the defendant was charged with wrongly converting the property to 
his own use, while in detinue he was charged with unjustly detaining 

^ Brockets Abridg. AcH(m sur U caadf pi. 113. 
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it. Detinue was of two kinds, distinguished as detinue sur laUment 
and detinue sur trover. The foimer was the appropriate remedy 
when the property had come to the defendant's hands by a baiknent 
or contract between the parties. The latter, or detinue sur trover — 
which is not to be confounded with the action of trover itself — was 
appropriate when the defendant had found the goods, or indeed 
had come by them in any other fashion save by contract with their 
owner. These allegations of bailment or finding were, however, im- 
material and untravei*sable \ It mattered nothing in what manner 
the defendant had obtained possession of the property. Indeed the 
older mode of pleading was to make no allegation in the matter, 
save that the goods of the plaintiff had come to the defendant's 
hands (devttieruut ad manus) and were unjustly detained by him. 
In Y. B. 33 Hen. VI. 27, pi. 12, we find an action of detinue sur 
trover in which the specific allegation of finding (declaration per 
inventio7iem) is criticized as a novelty. The only issues were 
whether the goods wei*e the property of the plaintiff, and whether 
the defendant unjustly detained them. 

The action of trover and conversion was modelled upon that of 
detinue sur trover. The plaintiff alleged in his declaration (i) that 
he was possessed of certain goods ut de bonis propriis, (a) that he 
casually lost them and that the defendant found them, and (3) that 
the defendant did not restore them, but wrongfully conveited them 
to his own use. As in detinue, so in trover, this second allegation 
as to losing and finding was in most cases a mere fiction ; in any case 
it was immaterial and untraversable. Nor was it ever essential. 
The plaintiff might have alleged a bailment instead of a loss and 
finding, thus modelling his declaration on detinue sur bailment m- 
stead of on detinue sur trover. In Gumblefon v. Graff on (Cro. Eliz. 7tSi) 
such a declaration in trover was objected to, but held good. Or 
a general allegation of devenerunt ad manus defendentis would have 
been good enough. It must not be supposed that the action of 
trover was specially or originally designed to meet the case of an 
actual loss and finding. The allegation of loss and finding was 
from the begifining merely a form of pleading imitated from the 
action of detinue. 

Such, then, was the origin of the action of trover, and so far as 
we have gone with the story, the matter stands thus. There are 
three modes in which a man may be deprived of his property, and 
three corresponding forms of action provided for his relief. If his 
property is wrongfully taken, he may sue in trespass ; if it is 
wrongfully detained, he may sue in detinue ; and if it is wrongfully 

* Brooke*8 Abridg. DeHnue, pi. 50 ; Gledstane v. Beuntt, i C. & J. 565 ; Chitty'a 
Pleading, i. 13S, 7th ed. For the form of declaration see Chitty*s Pleading, ii. 428. 
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converted, he may sue either in detinue, as was the older practice, 
or in trover in accordance with the new. No sooner, however, has 
trover become thus established than it begins to extend its 
boundaries, and it very rapidly succeeds in appropriating the 
whole territory both of trespass and of detinue. It becomes a 
universal remedy applicable in all cases in which a plaintiff has 
been deprived of his goods, whether by way of taking, by way of 
detention, or by way of conversion in its proper and original sense. 
In every case of wrongful taking the plaintiff might elect between 
trespass and trover, and in every case of detention he might elect 
between detinue and trover. We have now to see how this 
extension was effected. 

Cmversiou by Detention. Trover and JDetinne, It is clear that 
a mere detention Is not a conversion in the original sense. Just as 
a man canDot both eat his cake and have it, so he cannot convert 
another's goods to his own use and at the same time detain them. 
Nevertheless it was settled at a very early date in the history of 
trover that a neglect or refusal to deliver up a chattel, after 
demand made, is evidence of a conversion — evidence, that is to say, that 
the defendant has already made away with the property and therefore 
cannot and does not restore it. Moreover, this evidence was received 
as sufficient and conclusive^ in the absence of any proof that the failure 
to deliver was justified. The defendant was not suffered to prove 
that, although he had unlawfully refused to deliver up the property, 
he had not converted it but still retained it. Juries were directed as 
a matter of law to find a conversion on proof of demand and refusal 
without lawful justification. Blackstone^, speaking of a finder of 
goods, says : ' He must not convert them to his own use, which the 
law presumes him to do if he refuses to restore them to the owner.* 
In Alexander v. Southey (5 B. & Aid. 247 ; 24 R. R. 348) Best J. says : 
'An unqualified refusal is almost always conclusive evidence of 
a conversion.* So in Coke's Reports (x. 56 b) : * If -4 brings an action 
on the case against B upon trover and conversion of plate, jewels, 
&c., and the defendant pleads not guilty, now it is good evidence 
prima facie to prove a conversion, that the plaintiff requested the 
defendant to deliver them and he refused, and therefore it shall 
be presumed that he has converted them to his use ^.* 

So soon as this rule has been established, it is clear that trover 
has passed beyond its original scope, and has become coextensive 
with detinue ; these two forms of action have now become alterna- 
tive remedies. For every detention after demand made is now 

^ Gomm. iii. 153. 

* See for what is perhaps the earliest case in which the rule was laid down, 
£asoA T. lieiomanf Cro. Kliz. 495. 
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become a coDstructive or fictitious conversion — a conversion in 
law, though not in fact ^ — on which the plaintiff may bring his 
action of trover if he will, and so avoid the disadvantages inherent 
in detinue. 

This doctrine that a detention after demand is merely evidence 
of a conversion, and not a conversion itself, persists in the law to 
the present day. We read in one of the most recent textbooks on 
the law of torts': *The mere fact of a refusal in answer to 
a demand is never of itself a conversion, though it may be very 
strong evidence of one.' Now that its historical basis has disap- 
peared and been forgotten, such a statement is merely a source of 
complexity and confusion. It would be far better to acknowledge 
frankly that the term conversion is now used in a wide sense to 
mean any act by which another person is deprived of his property, 
and that to detain propeHy without lawful justification is a con- 
version of it, no less than to destroy it, or to make away with it. 
There is no reason for retaining in our modem law a distinction 
which was in its origin merely a pleader's device to justify the use 
of trover instead of detinue. Even in comparatively early times 
we find judges prepared to rationalize the law in this respect, and 
to eliminate the fictitious elements from the law of trover. Thus in 
Baldwin v. Cole (6 Mod. 21 a) Holt C. J. says: 'The very denial of 
goods to him that has a right to demand them is an actual conver- 
sion and not only evidence of it as has been holden.' This view, 
however, did not prevail, although there was much conflict on the 
point ^. 

It .is to be observed, however, that the detention of a chattel 
amounts to a conversion only when it is adverse to the owner. 
That is to say, the defendant must have shown an intention to 
detain the thing in defiance of the plaintiff. Merely to be in 
possession of a chattel without title is not a conversion or a tort 
of any kind. Thus if a bailee merely holds over after the end of 
the period for which the chattel was bailed to him, he may be 
liable for breach of contract, but he is not guilty of a conversion or 
of any other tort. He has not deprived the owner of the possession, 
for there is nothing to show that the plaintiff may not have the 
chattel again whenever he desires it. So he who finds a chattel 
lost cannot be sued for a conversion, however long he keeps it, 

» In Alexander v. Southey (5 B. & Aid. 247 ; 24 R. R. 348) Abbot C. J. sayg : « Pwkim 
Y. Smith and Stephens v. ElwaU were both cases of actual conversion by servants in dis- 
posing of goods the property of others to their master's use ; but here the question 
is whether the refusal of the serynnts to deliver the goods in question amounts to 
a conversion of the property. This, therefore, is the case of a wnversion arising by 
construction of law,* 

' Clerk and Lindsell, 203, 2nd ed. 

' See Eason v. Nevcman^ Cro. Eliz. 495 ; WiUon v. Chambers^ Cro. Car. 262 ; Mires 
V. SolebaVf 2 Mod. 242 ; 10 Co. Rep. 56 b; Isackr, Clarke, i RoUe 126. 
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unless by refusing to give it up or in some other way he siho\7S an 
intention to detain it adversely to the owner. No one is bound, 
save by a contract, to take a chattel to the owner of it ; his only 
obligation is not to prevent the owner from getting it when he 
comes for it. 

The usual method of proving that a detention is adverse within 
the meaning of this rule is to prove that the plaintiff demanded 
the delivery of the chattel and that the defendant refused or 
neglected to comply with the demand. *It is common learning 
that where the goods came into the defendant's possession by 
delivery or finding, the plaintiff must demand them, and the 
defendant refuse to deliver them up, in order to constitute a 
conversion ^.' 

Adverse detention does not necessarily involve any knowledge 
of the plaintiff's title. An honest but mistaken claim of right on 
the part of the defendant is just as much a conversion as a fraudu* 
lent purpose to retain another's property is. Where, however, 
there is a genuine doubt as to the ownership of chattels, a temporary 
and provisional refusal to deliver them to a claimant, pending 
inquiries into his title^ is justifiable, and is neither a conversion 
nor any other kind of wix)ng. No person is bound to deliver 
forthwith to the first claimant on peril of being sued for a conver* 
sion. In such a case it is a question of fact for a jury whether 
there was an honest doubt as to the title, and whether the delay 
was reasonably required for the purpose of making the necessary 
inquiries ^. 

Since detention is no conversion unless adverse, it follows that 
merely to receive goods in good faith by way of pledge, sale, or 
otherwise, from a person who has no title to them, is not a conver- 
sion by the recipient. He commits no conversion until he refuses 
to deliver them to the true owner, or until he wrongfully disposes 
of them. Thus in Spackma7i v. Foder (11 Q. B. D. 99) certain deeds 
belonging to the plaintiff were fraudulently taken from him and 
pledged in the year 1859 with the defendant, who received them 
in good faith and in ignorance of the plaintiff's title. In the year 
1882 the plaintiff discovered the loss of the deeds and demanded 
them from the defendant, who refused to give them up and pleaded 
the Statute of Limitations. It was held that no cause of action 
accrued until the demand and refusal, and therefore that the defen- 
dant was liable in trover although he had been in possession of 
the deeds for twenty-three years. ' The defendant,' says Grove J., 
* when he received these deeds had no knowledge that the person 
who pledged them had no title to them. He kept them as depositee 

» Williama* Saunders, ii. 47 i. « Vaughan v. Watt, 6 M. & W. 49a ; 55 R. R. 71a. 
VOL. XXI. E 
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or bailee, bound to return them on payment of the money he had 
advanced. He held them against the, person who had deposited 
them, but not against the real owner : and nou comtat that he would 
not have given them up, if the real owner had demanded them. 
This does not seem to me to be a conversion/ A similar decision 
was come to on very similar facts in ilUler v. Dell ([1891] i Q. B. 
468), in which Lord Esher says : * Where title-deeds are fraudulently 
taken from the rightful owners and deposited with a third person, 
until demand and refusal to give up the deeds to the real owners, 
they have no right of action against the thii'd person against which 
the statute would run.' Kay L. J. quotes and adopts the reasoning 
of the passage just cited from the judgment in Spackman v. Fooler. 

In Union Credit Bani,y. Mersey Docks and Harbour Board ([1899] 
2 Q. B. 205) certain hogsheads of tobacco belonging to the plaintiffs 
were fraudulently pledged by a third person with the defendants 
by the delivery of the dock warrants. The defendants acted 
throughout in good faith^ and subsequently retransferred the 
warrants to the pledgor on redemption. The plaintiffs thereafter 
demanded the property from the defendants and sued in trover, 
when it was held by Bigham J. that they were not liable. 

Notwithstanding these decisions, however, the law on this point ia 
perhaps not free from doubt. For we have on the other side dicta of 
Lord Ellenborough in McCombie v. Davies (6 East, 538 ; 8 R. K534) and 
of Fry and Bowen L. J J. in Fine Arts Society v. Union Bank of London 
(17 Q. B. D. 705). Li the latter case the defendant bank had 
received and collected a post office order for a person having no 
title to* it, and was rightly held guilty of a conversion, but the 
Lords Justices go so far as to say that the mere receipt of the docu- 
ment without any disposal of it or of its proceeds was in itself a 
conversion. * We are of opinion that when Mugford handed a post 
office order across the counter of the bank with a direction to the 
defendants to take it and to receive the money for it and to carry 
that money to the credit of his account, and when the bank clerk 
so took the post office order, the bank converted it. For, to use the 
language of Lord Ellenborough in McCombie v. Davies^ a man is 
guilty of a conversion who takes my property by assignment from 
another who has no authority to dispose of it ^.* These, however, 
are merely dicta unessential to the cases in hand, and I am not 
awai-e of any case in which so wide an extension has actually been 
given to the law of conversion. It is submitted that the narrower 
view is the correct one. If I honestly receive another's property 
from a thief, it is not I who have deprived that other of his property, 

* See Pollock on Torts, p. 353, 7th ed. ; Clerk and Lindsell on Torts, p. 214, 
and ed. 



Jan. 1905.] Observations on Trover and Conversion. 51 

bnt the thief. The owner cannot hold me responsible until I dis- 
pose of the property in some way, or until^ by refusing to restore it 
to him, I show that my detention of it is adverse. In the mean- 
time, for all that appears to the contrary, he has not been deprived 
of it, for he may have it restored to him whenever he demands it. 

Conversion hy Taking. Trover and Tretpass. We have now seen 
how the new remedy of trover was extended to cover the ground of 
detinue, and it remains to notice the process by which it became 
coextensive with trespass de bonis asportatis also. The allegations of 
loss and finding being immaterial and untraversable, it mattered 
nothing in what way the property came to the defendant's hands. 
Whether it was by bailment or by finding or by tortious taking 
was irrelevant, if an actual or constructive conversion could be 
proved. Therefore when goods wei-e taken and converted, the 
plaintiff had an election either to sue in trespass for the taking, or, 
waiving the trespass, to sue in trover for the conversion. This 
was settled, not indeed without diflSculty, in the case of Bishop v. 
Viscountess Montagu (Cro. Eliz. 824 ; S. C, Cro. Jac 50) : ' Although 
trespass lies, yet he may have this action if he will, for he hath his 
election to bring either.' So in Kinaston v. Moore (Cro. Car. 89) : 
' The losing is but a surmise and not material, for the defendant 
may take it in the presence of the plaintiff or any other who may 
give sufficient evidence, and although he take it as a trespass, yet 
the other may charge him in an action upon the case on a trover if 
he will.' In Cooper v. Ciitty (i Burr., p. 31) Lord Mansfield says of 
the action of trpver : ' In form it is a fiction, in substance a remedy 
to recover the value of personal chattels wrongly converted by 
another to his own use. The form supposes the defendant may 
have come lawfully into the possession of the goods. The action 
lies and has been brought in many instances where in truth the 
defendant has got the possession lawfully. When the defendant 
takes them wrongfully and by trespass, the plaintiff, if he thinks fit 
to bring this action, waives the trespass and admits the possession 
to have been lawfully gotten.' In Williams' Notes to Saunders' 
Reports it is said : * Whenever trespass for taking goods will lie, 
that is, where they are taken wrongfully, trover will also lie ^.' 

When trover is thus brought for what is in truth a trespass, the 
unlawful taking is itself sufficient and conclusive proof of a conver- 
sion, or, in other words, it amounts in itself to a sufficient eofisfrmtive 
conversion to enable the action to be maintained without any 
further proof that the defendant converted the goods in fact. He 
who wrongfuUy took another's goods would not be permitted to 

> WUbraham y. Snow, ii. 47 aa. See also Ohittj's Pleading, i. 17 a, 7th ed. 
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deny that he had also converted them, and he was in the same 
position in this respect as he who detained them after a request. 
Nor was any request of restoration needed when the taking was 
unlawful. It was only when a defendant came lawfully into posses- 
sion of the property that a demand and refusal was a condition 
precedent to the right of suing in trover. Thus in 3 Salk. 365 it 
is said : ' Where the possession is lawful, the plaintiff must show 
a demand and refusal to make a conversion. But if the possession 
was tortious, as if the defendant takes away the plaintiff's hat, there 
the very taking is a sufficient proof of the conversion.' 

Had the law developed logically it would have maintained to the 
end the position that an unlawful taking is merely evidence of a 
conversion, just as an unlawful detention is. This, however, was 
not so. At an early period we find it said without scruple or 
qualification that a tortious taking is a conversion ^, although to 
this day we continue to say of a tortious detainer that it is merely 
evidence of a conversion. This is an obvious lapse both from the 
history and the logic of the matter. If we use the term conversion 
in its original and strict sense^ it is clear that neither a taking nor 
a detention is anything more than evidence ; each amounts at the 
most to a constructive conversion^ a conversion in law though not 
in fact. While if we adopt the wider sense, and mean by conver- 
sion any depiivation of property, it is clear that both a taking and 
a detention are actual conversions, if there is no lawful justification 
for them, and that there is no distinction to be drawn between 
them. To say that taking is a conversion, but that detention ia 
merely evidence of one, is to use the term conversion in two diverse 
senses, its old and its new ; it is to retain the old historical theory 
of trover in one case, and to abandon it in the other. 

There is one decision, viz. Fouldes v. Willoughhy (8 M. & W. 540 ; 
58 R. R. 803), which is in conflict with the proposition that every 
wrongful taking of a chattel amounts to a conversion of it. It is 
there laid down that a wrongful taking is not a conversion (although 
it is, of course, a trespass) unless it is done with intent to deny the 
plaintiff's title to the property, and so amounts to the setting up 
of an adverse claim on behalf of the defendant or some third person. 
• It has never yet been held,' it is said in the judgment of Abinger 
C. B., ' that the single act of removal of a chattel^ independent of any 
claim over it either in favour of the party himself or any one else, 
amounts to a conversion of the chattel.' The facts of the case were 
that the defendant wrongfully removed from his ferry-boat certain 
horses belonging to the plaintiff and turned them loose on shore, 

^ S«e, for example, Bmen v. J2m, i Sid. 264. 
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whereby they were ultimately lost to the plaintiff. It was held 
that the plaintiff had no cause of action in trover, but ought to 
have sued in trespass. As to this case the following observations 
may be made. 

!• The distinction thus drawn between a cause of action in 
trespass and a cause of action in trover was a complete novelty in 
the law, being unsupported, so far as I am aware, by any pre- 
vious decision. All the older authorities are to the effect that in 
cases of tortious asportation, trover and trespass are alternative 
remedies. 

2. The suggestion that every conversion involves a denial of 
the plaintiff's title and the setting up of an adverse claim on behalf 
of the defendant or some third party is inconsistent with later cases, 
such as Hiort v. Solt (L. R. 9 Ex. 86), in which the defendant was 
held liable in trover for causing the loss of property through inter- 
meddling with it, although his sole object in so doing was to restore 
it to the plaintiff himself. 

3. Even if this distinction between trover and trespass formerly 
existed, there is no reason, now that forms of action are abolished, 
for perpetuating the remembrance of it in the law of conversion. 
It never was anything more than a technicality of pleading. Any 
wrongful asportation of chattels, resulting in the loss of them to 
the plaintiff, admittedly gave a cause of action, and there is no 
reason at the present day why this cause of action, even if formerly 
trespass exclusively, should not now be included within the definition 
of conversion. 

Trover and Reversionary Owners. There is yet another respect in 
which the abolition of forms of action enables us to rationalize and 
simplify the definitions and nomenclature of this branch of the law. 
Under the old practice no person could sue in trover unless he had, 
at the time of the wrong complained of, a right to the immediate 
possession of the chattel. That he was the owner of it was not 
enough ; he must have been in actual or constructive possession of 
it. For reversionary ownership, therefore, trover was not the appro- 
priate remedy, but a special action on the case analogous to trover 
but not identical with it. ' Ihave always understood,' says Ashhurst J. 
in Gordon v. Harper (7 T. R 9 ; 4 R. R 369), ^ the rule of law to be 
that in order to maintain trover the plaintiff must have a right of 
property in the thing and a right of possession, and that unless both 
these rights concur the action will not lie ^.' There is no reason, 
however, for the retention of any such distinction in modem law. 

^ See also Mean v. London d N, W. By, Co.f 1 1 C. B. K. S. 850 ; Hdlliday v. Hcigaie, 
L. R. 3 Ex. 399; Lord ▼. Price, L. R. 9 Ex. 54; Chitty's Pleading, i. 167, 170, 
7th ed. 
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The difference between a present and a reversionary interest may 
be very material with reference to the measure of damages, but it 
is irrelevant with respect to the nature of the injury committed. 
If a reversionary owner can show that he has been deprived of his 
property by the unlawful interference of the defendant^ he has 
a good cause of action agaanst him, and there is no subsisting reason 
why we should call the wrong so suffered by him by any oUier 
name than that of conversion ^. 

John W. Salmond. 

' Cf. Pollock on Torte, p. 349, yth ed. 
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CIVIL PROCEDURE IN INDIA, 

IT is probable that the draft Bill of Civil Procedure, which has 
been in 'abeyance for some time, may within the next twelve 
months again be taken into consideration by the Indian Govern- 
ment; and it is to be sincerely wished, though scarcely to be 
hoped, that this patchwork piece of drafting may be finally con- 
signed to the limbo it deserves, and that the actual circumstances of 
litigation, of the provincial judiciary and their staff, and of litigants, 
may be taken into account in determining the manner in which 
they should conduct their business. The only effect of the amended 
Code, if it become law, will be to increase litigation, and multiply 
the number of reported oases on procedure. 

The causes which principally affect the procedure of the Mufassal 
courts are the great mass of work thrown on the subordinate 
judiciary, the necessity of manufacturiug statistics in order to 
influence promotion, an untrained and badly paid staff, a body of 
practitioners subservient to the bench, who though frequently 
clever lawyers are generally untrained in legal business methods 
as understood by English lawyers, an ignorant and uninfluential 
clientele, and a complicated system of heavy court fees. In India, 
more than in other countries, it is men not measures that are 
wanted, the most complete codes of law and procedure will be 
quietly ignored, and old methods and practices will continue un- 
changed. The proper remedy for the defects of legal procedure in 
India is undoubtedly a bench of judges, who have an intimate, 
practical acquaintance with legal practice and procedure, and can 
exercise a quasi-paternal control over ignorant and lazy practi- 
tioners and parties, correct their mistakes and put them in the 
right path, and also train a properly qualified and intelligent 
establishment to assist them in all those practical details which 
are tedious in the doing, but wrongly done may cause endless 
complications and expense in the future. 

Since it is impossible to convince the Government of the immo- 
rality of making a large profit by the supply of an insufficient 
quantity of an inferior article, or that a large amount of costly 
and useless litigation is the direct result of their policy, it is use- 
less to advocate any reform with respect to the personnel, work. 
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or staff of the courts ; the only recommendation which can be 
made is that the rules to goyem their procedure should be as simple, 
clear, detailed and practical as possible, and should be supple- 
mented by practical forms of orders, decrees and process, which 
will obviate the necessity for much knowledge or skilL 

It is precisely in these points that the draft Code is wholly 
wanting; it prescribes a procedure but not rules of practice or 
practical forms, and the attempts of the High Court to supply the 
want have not been very successful, either in their execution or 
results. 

The simplification of the statistical returns would relieve the 
courts and their staff of much useless labour ; and the abolition 
of the system of estimating a judge according to his statistics 
would remove a temptation to hurry over and scamp his work. 
Every one knows, and none better than the Mufassal judge, how 
easy it is to manufacture statistics; cases can be forced on and 
so rapidly disposed of, decrees can be passed and the questions 
between the parties left undetermined, * to be dealt with in execu- 
tion proceedings,' and thus the list of decided suit9 can be swelled ; 
while by the simple device of refusing to listen to any application, 
even the most trivial, until a written and stamped petition is 
presented, or to hear the opposite party until he presents a similar 
* counter-petition,' the list of ^ miscellaneous proceedings ' is in- 
creased to the admiration of the promoting authority, and the 
satisfaction of a stamp-vending Government. This system of 
manufacturing * decrees ' as rapidly as possible is largely responsible 
for much dilatory and expensive litigation, and for the unsatis- 
factory character of proceedings in execution. 

The elaborate statistics now furnished consume much time and 
labour in preparation, furnish little information, and are studied 
by no one with understanding, and should be almost entirely 
replaced by a proper system of inspection of courts. 

The system of coui*t fees is involved and complicated, and over- 
laid with contradictory decisions, due to the natural desire of 
litigants to incur as litUe cost as possible, and to take the cheapest 
course. With the same praiseworthy motive of saving expense, 
the legislature has in certain cases provided a summary procedure 
which will not involve the costs of a regular suit or appeal, but 
in so doing it has violated the elementary rule that a mistake in 
procedure shall not deprive a party of his remedy, but merely 
mulct him in costs; and hence an appalling mass of useless and 
costly litigation, and many volumes of reported cases. For instance, 
the vaguely worded provisions of s. 244 of the Code, directing 
that certain questions shall be determined in execution proceed- 
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ings and not by regular suit, have given a most disproportionate 
amount of work to the courts, and too often determined the rights 
of the parties on a most technical point of procedure. The same 
remarks apply to the provisions for the revision and review of judg- 
ments ; since these proceedings are cheaper than the ordinary appeal, 
the litigant is sometimes tempted to resort to them, with disastrous 
results. But perhaps it is with reference to ' Small Causes ' that 
the greatest injustice often results. Certain of the local courts 
are given summary jurisdiction, and sometimes sit as ' Small Cause 
Courts,' and at other times exercise their ordinary jurisdiction. 
It is not always easy to distinguish the limits of the two juris- 
dictions^ and a suit brought in one branch of the court may be 
rejected first by that and then by another court, and after 
coming before two appellate courts may be returned to the court 
in which it was originaUy filed. The procedure in the two classes 
of suits is much the same, and the only real difference is with 
respect to the right of appeal ; the question is essentially one of 
costs, and not of jurisdiction, and if a litigant has refused to avail 
himself of a cheap and speedy method, he should be made to pay 
» heavily for his fault, but not deprived of all remedy, or harassed 
by being dragged about from court to court until his means are 
exhausted. 

With the same object of providing a cheap remedy third parties 
are allowed to intervene in a summaiy way in execution pro- 
ceedings, but are not debarred thereby from subsequently prose- 
cuting a regular suit; the consequence is that they frequently 
adopt both remedies, using the cheaper method as a kind of pre- 
liminary canter to gain useful experience for the more serious 
struggle. 

There is another class of proceedings, called ' Miscellaneous,' 
which are commenced by petition and not by plaint, and are 
vaguely directed by the Code to be tried as far as possible in the 
same manner as suits ; proceedings in testamentary, company, and 
guardianship matters fall within this dass. These cases, being 
ranked, for statistical and revenue purposes, as * applications ' and 
not as ' suits/ are only of the same importance to the court as an 
application for adjournment, and accordingly suffer from its desire 
to show a good disposal of suits. 

All this elaboration of procedure is unsuited to the conditions 
under which the courts have to work. There should be only one 
form of commencing proceedings in the court of first instance, 
and one form of removing proceedings from that court to the 
appellate court. The court fees should be assessed in accordance 
with the nature of the case and of the relief sought, and any error 
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of the parties Bhould be capable of coiTection at any time and the 
cost thrown upon the party responsible therefor. 

On the other hand, much greater detail is required with regard 
to the different classes of business to be disposed of by the courts. 
It is obvious that questions arise, and therefore steps ought to be 
taken, in suits on mortgages, for partition of family property, for 
dissolution of partnership, for divorce, or for winding up a com- 
pany, which are very different from the questions and procedure 
in suite on promissoiy notes, or for damages for breach of contract, 
or for tort But the Code deals primarily with the latter class of 
suits, and only in the most cursory manner with the former much 
more complicated class ; and the confusion which arises is pitiable, 
more especially in mortgage suits, which constitute a considerable 
proportion of the work of the courts. 

Eoth courts and practitioners require to be informed by clear 
and detailed rules of the various steps which they should take in 
the several classes of cases, and should be supplied with simple 
forms of proceedings to be used in ordinary cases. 

It must be remembered that English legal methods are a strange 
and unnatural importation into India; that Mufassal courts and prac- 
titioners know no other guide than the Code, and have none of the 
inherited course of practice which guides an English lawyer ; that 
they take short views and will rarely take any steps to which they 
are not actually compelled, though they might ultimately save 
complication and expense. Many of the provisions of the Code, 
for example, those which relate to the representation of numerous 
parties, and the admission and discovery of documents, are prac- 
tically a dead letter in the Mufassal ; thus in a recent case ninety- 
eight persons were joined as defendants in a suit 

Matters also which are essential and require care and attention, 
but are not prominent in the actual struggle between the parties, 
are often done in a careless and perfunctory manner ; and hence 
the highest court of appeal may have to determine whether an 
infiant party was properly represented in the court of first instanca 
It is in mortgage suits that the need of precise and imperative 
rules of practice has led to the most scandalous waste of time and 
money. The English scheme of a redemption or foreclosure suit^ 
obviously contemplated by the Transfer of Property Act, is of 
course absolutely foreign to the native and civilian judges, so much 
so that recently a native judge explained the procedure laid down 
by the Act by reference to the Rules of the Supreme Court dealing 
with conditional judgments. This strange graft of common law 
procedure upon chancery practice results from the fact that the 
Code deals only with the execution of 'common law judgments,' 
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that is, orders for the payment of a certain sum of money or 
delivery of specific property ; and the legislature has provided no 
other procedure. A litigant looking to the Code for guidance 
naturally frames his mortgage suit as a suit for money or in 
ejectment ; to save expense, or to snatch a decree behind the back 
of another mortgagee, he neglects the provisions of the Transfer of 
Property Act, and impleads only his immediate adversary. Hence 
one may see a suit by the first mortgagee against the mortgagor, 
then one by the second mortgagee against the mortgagor, and 
a third suit between the two mortgagees ; the proceedings being 
generally complicated by the fact that the courts always allow the 
plaintiff to purchase the mortgaged property. The hopeless con- 
fusion that now prevails is abundantly manifest in any volume of 
the Indian Law Reports, more especially those of Allahabad. 

In order to furnish a satisfactory guide to the subordinate 
courts, the Code should, after all provisions of substantive and 
fiscal law, and of the law of limitation, and the procedure of the 
High Courts, have been eliminated, in the first place state the 
general rules applicable to all suits and then deal separately with 
the different classes of suits, stating in each case the parties to be 
joined and the various steps to be taken, and giving appropriate 
forms for the various proceedings. 

The law as to court fees and limitation should be based on this 
arrangement. 

Space does not admit of reference to the procedure in the 
execution of deci*ees, and on appeal ; which may perhaps be dealt 
with hereafter. It must suffice to say now that the principle of 
the procedure in execution is apparently the combination of 
tenderness to a procrastinating debtor with ample opportunity to 
the creditor to harass him; and that the delays and intrigues 
encouraged thereby, together with a badly drafted law of limita- 
tion, and the fact that the system is practically controlled by the 
inferior court officials, are really responsible for the time-worn 
saying that ' the troubles of the litigant begin with his decree.' 

J. H. Bakewell. 
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NATURAL LAW. 

HUMANITY in its social relations will welcome any modut 
Vivendi as preferable to extermination by mutual aggression. 
Conformity to terms of peace becomes a habit and habit becomes 
duty. As St. Paul says, we are * subject not only for wrath but 
for conscience sake.' 

• An absti-act of the codes of nations/ says Emerson, * would be 
a transcript of the common conscience.' Law, no doubt, is an 
immediate consequence of feeling, but it is also a consequence of 
the habits which determine feeling. We judge others with reference 
to our own conduct. *I don't blame him. Pd do it myself,' is 
a common expression. If we take notice for a little while we shall 
hear something like this : ' Mrs. Black gossips a good deal and says 
a good many unkind things. Now I, if I can't say something kind 
of a person, I say nothing.' Or this, 'Mrs. Green is always looking 
out of her window and sees everything we do. Now I never see 
what my neighbours are doing. I'm too busy about other things.' 
It may be said I am merely rehearsing what is for the most 
part the talk of women. The case will be recalled of the woman 
who thought it was queer she was the only person who was always 
right Men, however, set up the same standard, although less 
frankly. They are more apt to veil their identity under the guise 
of the ' reasonable man,' otherwise known as the * average man,' 
the ' plain man/ the ' man of common sense/ the ' man of ordinary 
prudence/ and ' a sober, sensible, and discreet person.' A reason- 
able person appears to be one who has the same habits and feelings 
as his fellows. But a man genei-ally takes it for granted he is 
reasonable, notwithstanding the efforts of his neighbour to keep 
him advised of his eccentricities. His ideal jury is composed of 
himself and eleven other reasonable men, and his reasonable man is 
practically himself. A reasonable man judges by his feelings. His 
feelings determine his judgment, and they in turn are determined 
by his habits and the habits of his associates. Decisions in 
obedience to feeling therefore disclose custom, and unanimity 
among judges so deciding is good evidence of general custom. 

Feeling often determines legal decisions. Questions as to reason- 
able grounds for arrest, reasonable time, necessaries, negligence, 
proper criticism of conduct, privileged communications, are all 
decided in this way. If a judge is not disposed to trust his own 
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'sense,' he may leave the question to a jury. If the members of 
a jury all agree in a decision as to propriety of conduct, an experi- 
ment has been performed which creates a fair presumption that 
their verdict is that of the common conscience. But whether 
decision is left to a jury or not, the same thing happens— judgment 
is determined by a direct application to the particular case of 
a moral standard based on ftabit. Negligence is lack of ordinary 
care. Necessaiies for infants are what infants of the wealth of the 
one in question usually get. The questions I have enumerated and 
others of the same character are referred to as mixed questions of 
law and fact, a name which would not have been given if the 
demarcation between law and fact had been clearly perceived. 
A fact is looked for, i.e. custom, but when found, it is not a fact of 
a particular case to which a rule is to be applied, but it is adopted 
or ' transcribed' as a rule to apply to the particular case. Its func- 
tion, as Mr. Justice Holmes says, 4s to suggest a rule of conduct^.' 
When decision is left to a jury, the requirement of unanimity 
minimizes the effect of idiosyncrasy, and is the justification for 
substituting the jury for the judge. Insisting on one mind among 
twelve may be regarded as a device for constructing the average 
man, just as it was once fancied he might be revealed by the 
composite photograph showing one body. 

'The public,' says John Stuart Mill, ^in its interference with 
personal conduct is seldom thinking of anything but the enormity 
of acting or feeling differently from itself; and this standard of 
judgment, thinly disguised, is held up to mankind as the dictate of 
religion and philosophy by nine-tenths of all moralists and specu- 
lative writers. They teach that things are right because they are 
right : because we feel them to be so. They tell us to search in 
our minds and hearts for laws of conduct binding on ourselves and 
on all others ^' 

And he says in another place : — 

' The man and still more the woman who can be accused either of 
doing " what nobody does " or of not doing *' what everybody does '* 
is the subject of as much depreciatory remark as if she had committed 
some grave moral delinquency. . . . Whoever allow themselves 
much of that indulgence incur the risk of something worse than 
disparaffing speeches — they are in peril of a commission de lunatico 
and of having their property taken from them and given to their 
relations ^* 

We can easily find corroboration of all this. Our own habits 
become sacred — as in the case of the man who was so pleased with 
his new bath-tub, he could hardly wait till Saturday night to get 

' Holmes' Common Law, 150. * MiU on Liberty, ch. 4. ' Ibid*, ch. 3. 
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into it. Mrs. Nickleby wished her son Nicholas would wear his 
night-cap like a Christian — with strings to it. * The sentiments of 
my heart and the views of every sane man/ is a commonplace of 
the speechmaker. We attempt to shape man and we do shape God 
after our own image. As Tennyson says, ' We worship our own 
darkness as the highest.' Our gods are the ghosts of our habits. 
The feelings which prompt our judgments we accept not as evidence 
of habit or custom, but as manifestations of divine will. ^ The 
divine agent suggesting judicial awards to kings,* says Sir Hemy 
Maine, 'was Themis. Themistes, Themises, the plural of Themis, 
are the awards themselves, divinely dictated to the judged* This 
primitive theory of the origin of judgments is by no means obsolete. 
We still speak of the ' simple dictates of justice.' * Poor will be 
the judge,' says Mr. James C. Carter, * who does not acknowledge 
that he is a seeker among divine sources for pre-existing truth \' 

* Divine government,' Huxley suggests, is a phrase to express the 
'customs of matter^.' It also expresses to a greater or less extent 
the customs of men. In the eyes of those subject to them customs 
have the * sweet reasonableness' which, according to Matthew 
Arnold, is the essential quality of religious truth. The reason of 
a ' reasonable man ' is custom. ' Whatever is off the hinges of 
custom,' says Montaigne, ' is believed to be also off the hinges 
of reason.' Custom is reason for conduct as natural law is reason 
for other phenomena, as the law of gravitation, for instance, is the 
reason for the fall of the apple. Custom applies force, * the force of 
habit.* In obeying it we are said to obey natural law. And in 
confoiming to custom we do obey natural law, just as natural law 
is obeyed in the material world. 

The old philosophers said the music of the spheres was not 
heard because constantly in our ears. For the same reason, it was 
said, those who dwelt by the cataracts of the Nile were unable to 
hear the roar of the falling waters. These fancies idealize the 
fact of our unconsciousness, more or less complete, of phenomena 
frequently presented to our perceptive faculties. Custom dims our 
sight when it does not blind us altogether, and we see the usual, if 
at all, as in a dream. We assert that our^wills are free, but so far 
as we are unconscious of what causes our volitions the assertion is 
untrue. I say I can move my arm or not as I will. But suppose 
the volitions as to its motion which I fancy originate in my own 
mind were really suggested by the arm in accordance with its own 
inclinations. We speak of a man's will as constrained by superior 
force. But l^af is when his will is free. His will is placed beyond 

*■ Maine's Ancient Law, 4. 

' Provinces of the Written and Unwritten Law, 9. • Life of Huxley, 236. 
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his control by the motives of which he is not conscious. We are 
unconscious, to a greater or less extent, of regularly recurring 
causes of our volitions, and we are consequently led to believe we 
can do what we will, when the fact may really be that we can only 
do what we are accustomed to will. The Twelve Tables provided : 
' As pater familias shall will concerning his property so shall it go. 
Paterfamilias nil de pecunia tutelave rei suae legassit ifa, jus esto ^.' 
This rule expressed the framers* conception of moral law. And 
testators probably thought they could dispose of their property as 
they liked, until a case arose — a case of violation of habit — which 
disclosed the fact that the circumstance controlling testamentary 
volitions had been failure of kindred and that a man could not 
disinherit his children. ' The Law of the Twelve Tables/ says Sir 
Henry Maine, Moes not license a tendency which a later era 
thought itself bound to counteract, but it proceeds on the assump- 
tion that no such tendency exists, or, perhaps we should say, in 
ignorance of the possibility of its existence. . . . The Law of the 
Twelve Tables . . . did not forbid the disinherison of direct de- 
scendants, inasmuch as it did not legislate against a contingency 
which no Boman lawyer of that era could have contemplated. • . . 
The interference of the Praetor . . . was doubtless first prompted by 
the fact that such instances of unnatural caprice were few and 
exceptional, and at conflict with the current morality ^.' 

Our unconsciousness of the causes of volition determines our 
conception of a *free country.' We think a free country is a coimtry 
where we can do as we like. Really it is a country where we can 
act as we are accustomed to act— where we have ' reasonable ' 
freedom •. It is what the framers of the Charter of Henry HI were 
looking for when they said, * No freeman shall be disseised of his 
free customs *.' We think we can do as we like in a free country 
because it does not occur to us to attempt what would not be 
permitted. The laws of a free country express its customs and 
constrain its inhabitants only so far as they are disposed to non* 
conformity. They are like the boundary walls of its roads — they 
do not interfere with the * ways * of the people—are not like gates 
and barriers across beaten paths. They impose restraints only on 
eccentricity and originality. No country is absolutely free — in no 
country can every one do as he pleases — but that country is 
relatively free where law conforms to custom and does not con- 
travene it. 

The laws of a country so far as they merely hold us to the beaten 
paths are deemed * just.' Imagine a traveller who leaves a good 

1 Maine's Ancient Law, 196. ' Ibid. 210, an. 

* Holmes' Common Law, 144. * Hal lam's Middle Ages, ch. 8, pt. 2. 
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road on a dai*k night to attempt a short cut. He climbs a wal], 
loses his way, gets into a swamp, ie scratched by briera and chased 
by dogs, and finally reaches the road again^ a few steps from where 
he left it, well convince^ he has been well panifihed for a foolish 
act. He might discourse as to the advantage of sticking to the 
road exactly as the mystical Maeterlinck discourses of justice. 
' Punishment befalls us,' says Maeterlinck (when we commit in* 
justice), ' because the entire moral being of man, his mind and his 
character, are incapable of living and acting except in justice. 
Leaving that we leave our natural element — ^we are transplanted as 
it were to a planet of which wd know nothing, where the ground 
slips from under our feet and all disconcerts us. • . . The man of 
genius who renounces the equity dear to the humblest peasant will 
find all paths strange to him. . . . The justice that soars alofb 
keeping pace with the intellect establishes new boundaries around 
all it discovers, besides strengthening and rendering more insur- 
mountable still the ancient barriers of instinct. % . » To throw 
ourselves into injustice is to plunge headlong into the hostile and 
the unknown.' * Stand ye in the ways,* says Jeremiah, 'and see, 
and ask for the old paths, where is the good way, a^d walk therein, 
and ye shall find rpst for your souls/ 

A country may be free to one man and not to another. American 
Methodist ministers who attended a conference in England expressed 
disapproval of the beer-drinking habits of their English brethren. 
* Our ftfiswer,' said one of the Englishmen, * is, that this is a free 
country. America is not.' New York is not a free country to the 
Jew who desires to sell his goods on Sunday, and Utah is no 
longer a free country to the Mormon who wishes more than one 
wife. We think of America as the * land of the free.' If we could 
see things as they are we might discover that other countiies are 
about as free to their inhabitants as ours is to us. On the Court 
House in Worcester, Massachusetts, is this inscription : * Obedience 
to law is liberty.' That is to say — obeying laws we wish to obey is 
liberty. In this bustling and crowded world of blind and ignorant 
mortality certain habits have been formed which maintain them- 
selves as preventives of friction and unpleasantness, and the freedom 
we desire is freedom to be ruled by them. 

A man finding himself in what he considers a free country, and 
holding to his idea of a free country as a place where he can do 
what he likes, naturally concludes that the laws of a free country 
are designed to protect him in doing as he pleases — that they * respect 
the realized will,' — as the Germans say. Transcendental and utili- 
tarian theories as to liberty are based on the assumption that the 
cherished freedom of humanity is freedom to do what it wills. 
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According to the Germans the law protects the realized will. 
Freedom, as defined by Herbert Spencer, is the right to do. as you 
please provided you infringe not the equal freedom of others. And 
Mill attempts a distinction between the part of a person's life which 
concerns only himself and that which concerns ofhers, a distinction 
which, as he says — ' many persons will refuse to admit ^.* 

A country may be conceived, therefore, where every one enjoys 
a sense of perfect freedom and yet invariably acts in unconscious 
conformity to fixed laws — where the inhabitants, for instance, 
conform unconsciously in their conversation to the rules of Lindley 
Murray and in the ordering of their households to the sanitary 
code of the New York Board of Health. In such a country neither 
morality nor religion nor law would .afiect conduct. Every act 
would be determined by instinct. A colony of ants or bees would 
probably come closer to the case supposed than any community of 
men. Such, however, is the order conceived to exist in golden 
ages and kingdoms of Mount Sion where ' service is perfect 
freedom.* To become conscious of the laws to which we pay 
instinctive obedience, to feel them as restraints, is to discover 
'natural law' — to taste the fruit of the tree of knowledge and 
become moral agents capable of wrongdoing. 'Of the tree of 
knowledge of good and- evil thou shalt not eat . . . In the day ye 
eat thereof ye shall be as gods, knowing good and evil.' When 
instinct is disobeyed we have wrongdoing and the menial Ulumina- 
tion which makes wrongdoing possible to everybody. * In Adam's 
fall all sinned.' The story of the Fall of Man is an allegory of 
some significance. It is misleading, however, in one of its sugges- 
tions. We do not sin in covering our own nakedness, but in 
showing other people theii*s. 

If we ever are roused to consciousness of a clashing of the 
celestial bodies it is reasonably certain il will be music in our ears. 
The feelings we attribute to natural law or divine will are feelings 
of opposition to change. The warnings of conscience, the * com- 
punctions of the soul ' which follow attacks on habit arouse us to 
its defence. And as the momentum of a revolving wheel is con- 
verted by friction into electricity, so the momentum of habit is 
resolved by interruption into the forces of morality, religion and 
law. Customs are defined as rules of morality which the governed 
observe spontaneously. But habit once moralized is no longer 
entirely spontaneous and has passed into the first stage of a process 
of extinction. * In the day that thou eatest of the tree of know- 
ledge thou shalt surely die.' 

*It is awful to contemplate,' says James Russell Lowell, 'that 

' Mill on Liberty, oh. 4. 
VOL. XXI. F 
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when we talk of the " moral nature of man " we mean the disposi- 
tion that has been bred in him by habit. . . . One must swallow the 
truth though it makes one's eyes water ^.' The reason wliy we 
think of morality as superior to habit is this — the moral sentiment 
attaches to ideas. From the collision of habit and interruption is 
struck the fire of thought. Custom is the cause of the idea, but 
the idea does not express the custom exactly. When our moral 
sense revolts at falsehood the commandment we hear is not— ^Thou 
shalt conform to a common practice of truth-telling, indefinable 
but nevertheless existing. The rule laid down is — Thou shalt not 
lie. So comes into existence morality, ideal, simple and unqualified, 
but because simple and unqualified, not an accurate transcript of 
common practice or of the common conscience. As Mr. Tulliver 
said, religion Js one thing and common sense another. Telling the 
truth is a habit of most people, but the invariable practice of no 
one. Our obligation to tell the truth is subject as we say to 
* reasonable' qualifications. In the same way the ideals of a 
' reasonable' man as to humanity leave him free to hunt, shoot and 
fish, and in various ways subject animals to prolonged torture 
merely for his own amusement. A moral code therefore is made 
up of rules, which, in the abstract, are reverenced as ' perfect,' but 
in. practice are generally treated as technical, that is, as more or less 
'unreasonable/ A moral man is something more than a just man. 
As St. Paul says, he is a 'just man made perfect.' A mond code is 
useful as an attempt, partially successful, to express common sense 
in the form of definite rules, but we are generally deemed at liberty 
to take account of the fact that it does not do so exactly, just as 
the mariner is at liberty to take account of the fact that his 
compass-needle does not point exactly north. 

Our moral ideals are the ^hosfs of our habits. We might regard 
a moral code as imperfect because of its failure to express common 
sense. As a matter of fact we regard it as perfect because it is 
ideal — because it has been purified of the dross of reality. And 
just as we commend a 'man of principle' without reference to 
what his principles are, so we think that to characterize a moral 
code as pure and perfect is to say the last word in its favour. But, 
as I have heard a preacher observe, * Perfection is the standard of 
all moral systems.' And if moral codes are to be compared and 
judged, they are to be judged by comparison of the habits which 
they express and not by reference to any standard of purity or 
perfection. Whisky is commended as absolutely pure, but we 
do not pass upon the comparative merits of whisky and water 
by judging as to their comparative purity. 
^ a LoweU's Letters, 14. 
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We juBtify breaches of the moral law. We say of a particular 
case — There was no harm in lying ; it would have been foolish 
to have spoken the truth. Nevertheless we feel it would have 
been beUer if truth had been spoken. Persons ^ in religion ' compare 
in the same way their choice of poverty with the common practice 
of making money. Christians are not bound to choose poverty^ 
but poverty is the better condition. This feeling as to the better 
way is a consequence of the instinctive reverence paid by mankind 
to ideas^ those ghostly visitors we call 'things spiritual,' which 
enter the mind unbidden and declare the 'spiritual law' just as 
the ghost of primitive man visited his children in their dreams 
and demanded sacrifice and worship. We all, in one way or 
another, attribute to ideas a mysterious verity, making them 
superior to facts or ' earthly things.' All ideas are * unreasonable/ 
and the great dilemma of life is that ideas must neveiiheless be 

* worshipped.' Our real allegiance to them, however, is qualified, 
and only a qualified allegiance to ideals of conduct is exacted by 
the law. Moral precepts may serve for statement of the law, but 
in applying them they are to be interpreted in accordance with 

* reason.' I must not hurt my neighbour if I can help it, or * what 
in law or reason is the same thing,' I must take the ordinary 
precautions to avoid doing so^. The fundamental commandment 
of the law is, ' Thou shalt act as a reasonable man ^,' that is to say, 
as your neighbours are in the habit of acting. 

Law may express habit or be designed to save work or pain or 
thought. Law of the former sort is deemed higher and more 
saci-ed because 'revealed' to us by conscience. We have this 
distinction in mind when we elevate ' common ' law above statute 
law. Common law is 'discovered,' says Mr. James C. Carter. 
Statute law is a * contrivance ' and cannot be 'just'^ An old 
fanner's son showed him that when he went to mill on horseback 
he need not put a stone in one end of the bag to balance the com 
in the other end. Half the corn could be put in one end and the 
other half in the other. ' Put the stone in the bag,' said the old 
man. 'That is what your grandfather and great grandfather 
always did and what I have always done.' So Wordsworth heard 
Burke 

^witli high disdain 
Exploding upstart Theory insist 
Upon the allegiance to which men are born.' 

GflTended custom expresses its will hastily and imperfectly by 
the lips of judges as well as those of ordinary mortals. So come 

^ Holmes' Common Law, 95. 

* See Pollock's Expansion of the Common Law, 109. 

' Provinces of the Written and the Unwritten Law, 4, 29. 
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into existence ' legal ' technicalities which are justified on grounds 
which have little to do with their existence. We find a rule, for 
instance, that when cattle escape from a field, the owner must pay 
for the resulting damage. The owner may not have been to blame, 
we say, but it is a fair general rule that he who occasions loss 
should pay for it. And there are other rules in the law of torts 
for which the same justification is pleaded^. The judges, however, 
who laid down these rules probably did not think of them as 
imposing liability upon t>lameles8 persons. They said to the 
defendant, having in mind the particular case, something like this : 
Tou kept bears and tigers, something no sensible man does. Or, 
Tou kept your cattle so that they escaped on plaintiff's land. 
Or, You went on this man's land without permission. Or, You 
built a reservoir so that if the dam broke the escaping water would 
destroy this man's house. Or, You were carrying a pistol, some- 
thing entirely unnecessary in a peaceful community. Your conduct 
was inexcusable. The priests of the judicial altar often hold 
tenaciously to technical rules 'discovered' in this fashion even 
after change of habit has removed the element of * sense ' they once 
possessed, but in the long run ' reason ' generally conquers, although 
the community is sometimes obliged to seek relief through the 
'contrivance* of a statute. The rule in Shelley's case is still in 
force, we believe, in a number of jurisdictions^. * Precedents 
should be oveiruled,' says Mr. Justice Holmes; ' when they become 
inconsistent with present conditions; and this has generally 
happened except with regard to the construction of deeds and 
wills V 

But we shall never arrive at rules which do express exactly 
's«nse' and 'reason.' Mr. Tulliver wanted nobody to tell him 
what common sense was, and nobody could have told him, even 
if he had been willing to listen. 

Albebt S. Thaybb. 

' Holmes' Common Law, pp. 79-100. 

' Stimson's American Statute Law, $ 1406. ' Holmes' Common Law, 126. 
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THE AMERICAN LAW SCHOOL. 

SEVERAL years ago it was my good fortune to take an exten. 
sive tour in the United States. In a new world of marvels 
I was entranced most of all by the Wonderland which lies on the 
western slopes of the Sierra Nevadas of California. As long as 
I live, I shall have with me the piemory of the glories of the Yose- 
mite. Yet, enchanting as that Wonderland seemed, it scarcely left 
a deeper impression upon my mind than has since been left by 
another Wonderland, less known of the tourist and less romantic in 
suggestion — the American Law School. Happy shall I be if the 
reader hold this a strange confession : for he then may be not un- 
interested in the facts and impressions which I shall ventui'e to 
relate here, speaking always as the humblest of scribes and not as 
one having authority. 

It would be superfluous to-day to dwell long upon the extra- 
ordinary perfection of the equipment of American academic institu- 
tions, tJiough I am strongly tempted to recall something of the 
bewildering impression left upon my mind by a long succession of 
Law Schools — their fine buildings, their large, lofty, and perfectly 
arranged lecture rooms, their libraries for the student and their 
libraries for the staff, their halls adorned by fine engravings of 
great English and American judges, their admirably furnished 
courts for the conduct of trials, their elaborately printed records of 
Law Moots, their manifold encouragements designed to induce co- 
operative study among the students, &c. I must refer to these* 
things, however, for the reason that the sight and touch of them 
deepen beyond expectation the impression of what is lost for want 
of them. The law student who is privileged *to live in such an 
environment knows the joy of working with instruments which 
multiply the productivity of his labour. He cannot fail to feel 
a more real enthusiasm for his work, and a deeper sense alike of 
the dignity of his profession and of the greatness of his study. 

I shall be on less familiar ground, perhaps, in speaking of the 
comradeship between professor and student. I had been prepared 
for this in a general way, and yet was surprised by the facts. 
A freedom of behaviour on the part of the student, which might 
easily have been misinterpreted, was seen to be in reality no more 
than an evidence of the completeness of a mutual confidence 
between two who were rather to be regarded as elder and younger 
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brothers, than as master and pupil. Apart from the general social 
conditions of American life whi(di help to bring about this result, 
three special causes seem to deserve mention. In the first place, 
I believe the teachers are more zealous as teachers than is generally 
the case with us. Certainly there was no suggestion of a thought 
that it might be beneath the dignity of a learned lecturer to be also 
a good teacher. The notion that it was part of the business of 
a university professor to advance the learning in his subject was 
present, but was subordinated to the notion that it was his business 
to train a thoroughly efficient lawyer. In the second place, there 
can be no doubt that the average law student in America is a very 
seriously minded person. He means business. For one thing he 
is older than with us, and, it may be added, more ambitious. 
'The enemy of the American youth,' remarked a distinguished 
educationist to me on one occasion, * is the American mother. She 
is supremely anxious that her son shall go one better in the struggle 
for existence.' There are, however, some compensations for a pre- 
mature seriousness, and these become especially apparent when the 
bias imparted by home influence is strengthened by an experience 
of the general atmosphere of American life. By the time the 
student has completed his course in arts, and has passed on to the 
law school, he has felt the grip of the struggle for existence as it 
is fought out under American conditions. The general result is 
apparent in many ways, and perhaps partly explains the success 
of the large classes. I had the good foi*tune while at Boston to 
attend a lecture delivered in the Harvard law school to a class of 
250 students. The professor scarcely did more than ask questions. 
To each question, one student answered while 249 listened. Never 
once during the whole of the hour did attention flag. The interest 
of the students was such that they never seemed to fail in extracting 
some sort of intellectual nutriment. • Whether the answer was good 
or bad appeared to make little difference, for in either case it had 
to be weighed in the balance by each student, tried and approved or 
condemned as his own judgment might decide. In the third place, 
the very general adoption of the case system in one or other of its 
forms undoubtedly tends to create in the student's mind an impres- 
sion of being a co-investigator with the lecturer. I heard a good 
story, which was new to me, of a dialogue which ran as follows : 
' Who are those students with books under their arms ? ' * They're 
taking up the law.' • And what's the old man in a gown, back of 
that bench, doing ?' * Oh, he's laying it down.' In point of fact, 
no more infelicitous description of the American law lecturer could 
be imagined. * Our students,' remarked one professor to me, * make 
a short treatise at the close of their studies in the case law of 



Jan. 1905.] llie American Law School n 

a given subject for the purpose of co-ordinating the various 
principles and rules they have acquired. These treatises are often 
a very real improvement on the textbook in the subject.' 

From the comradeship between professor and student it is- 
natural to turn to another very striking feature — the close inti- 
macy between the school and the profession. At the annual 
meeting of the American Bar Association, which I had the good 
fortune to attend in September last, I was surprised to find in 
connexion with the meeting a Section of Legal Education, a National 
Conference of State Board Examiners, and an Association of 
American Law Schools. Among the papers read in the course of 
the meeting were the following : ' The Education of the American 
Lawyer ' ; * The Elective System in Law Schools ' ; * Entrance re- 
quirements for Law Schools ' ; ' The State Board — a Landmark in 
Lawyer-making.' The close relationship which exists between the 
legal profession and the law school is evidenced in other ways. 
The school studies how to meet the needs of the profession. The 
profession supports the school in a very practical and effective 
fashion : it provides high-class teachers who are at the same time 
very successful lawyers ; it grants pecuniary support as well as 
open sympathy ; and it welcomes the young graduate among its 
ranks. * The student who has passed through our school,' I heard 
one Dean say, * may count with certainty on immediately securing 
a minimum salary of $500.' I could not help feeling, though 
I may easily have been deceived in the matter, that the grip of the 
profession upon the law school was so thorough as to interfere with 
certain functions which in this country we are accustomed to 
regard as within the functions of a university law school. I en- 
deavoured to urge on one occasion, in conversing with a law 
teacher whose eminence made me wish that I had been an abler 
advocate of my views, that something might be said in behalf of 
a more general encouragement to American law students to prepare 
dissertations. I ventured to urge that there would be a real advan- 
tage in the presence in a law school of students who would uphold 
an ideal of knowledge alongside of the perhaps too powerful ideal 
of professional efficiency. But I could obtain no support for my 
views. Again, it is not easy to approye the growing disposition in 
some schools to aim at producing a completely efficient practical 
lawyer who shall be able to draft every conceivable instrument 
and plead in every conceivable court. Of the reality of this ten- 
dency there can be no doubt. By many of the younger schools, 
Harvard is condemned as unpractical, on the ground that it fails to 
devote adequate attention to * practice.' By such schools great 
emphasis is laid upon the work of Practice Courts established under 
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the direction of a professor or professors of pleading and practice. 
Thus, to quote from the official announcement of the Law School 
of the University of Missouri : — 

* The student is given practice in drawing pleadings^ beginning 
his action by process or publication, and pleading to an issue. 
Issues of law are raised by motions and demurrers to the pleadings 
and by demurrers to the evidence or requests for peremptory 
instructions. Issues of fact are tried on depositions or printed 
records from actual cases, and the students are required to draw 
declarations of law or instructions applicable to the facts disclosed.' 

It ought to be mentioned in justice to such courses, that one of the 
chief reasons urged in their defence is that they give an added 
reality to the study of the .rules of substantive law. 

The present position of the case system in American law schools 
scarcely admits of precise definition. I had been under the im- 
pression that the American schools could be divided into two 
classes — those in which cases were studied for the purpose of 
illustrating general principles, and those in which cases were studied 
for the purpose of dUcovering general principles. In practice it is 
very difficult to apply this classification. In the same school, 
different teachers adopt different methods. The professors of some 
schools, while nominally repudiating * the case system as adopted 
at Harvard,' appeared to me to be speaking under a misapprehension 
as to the amount of expository treatment with which in point of 
fact the Harvard professor supplements the handling of cases. 
Some schools, again, begin in the student's first year with the study 
of textbooks supplemented by class discussion of illustrative cases, 
and work slowly towards the adoption of the case system pure and 
simple. In some schools the two systems are adopted from the 
first. I attended on one occasion a lecture at an evening law 
school. The whole of the lecture was devoted to the discussion of 
a case in Patent Law. I knew not which to admire more, the skill 
with which the lecturer guided the discussion, or the enthusiasm 
with which the students took part in it. At the close, one of the 
students asked me if I was going to join the school. I answered 
that I only wished it were possible, and added that I had been 
much struck by' the example I had just seen of the use of the casfe 
system. The response was *0h, we don't adopt the case system 
in that subject. That is a textbook subject.' While at Harvard 
I experienced a surprise of another kind in observing the extent to 
which class discussion tended to dwell on a number of cases rather 
than upon a single case. I had imagined that, generally speaking, 
one case would have occupied the lecture hour, and would have 
been discussed in detail in all its stages. I found, on the contrary^ 
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that it was very common to pass rapidly from the statement of 
facts to the statement of principles in accordance with which those 
facts had been decided. This is not merely a matter of class work, 
for the reports of cases in the official collections are very generally 
abbreviated to an extent which makes it possible for the student to 
study a very large number of cases. 

But in spite of varying conceptions of the case system, and in 
spite of real varieties of practice, it is impossible to doubt the 
general increase in the use of cases. This holds good, not merely 
in leading schools, but also in schools in which the necessity of 
relying upon the fees of the students not already garnered in by 
more ambitious institutions, might have created in one's mind an 
expectation of the adoption of less laborious methods. * Those who 
have adopted the case system,* said Prof. W. P. Rogers, speaking 
before the Association of American Law Schools, *are they who most 
earnestly stand for it. Those who have practised it most believe 
in it most. I know of no school which, once having adopted the 
case system, has abandoned it.' 

On the other hand, it must not be supposed that the merits of the 
case system have silenced opposition. Some schools pride them- 
selves on not having adopted it. There are. professors of varying 
degrees of eminence who contend that it is strong meat only good 
for the strongest students, or who talk of the system resulting in a 
mathematical rather than a scientific conception of the value of the 
case, or again, who say that the case system schools are producing 
a multitude of half-baked pedants. Speaking as an outsider, I 
could not help feeling that controversy in this matter is no safe 
guide to the facts of pi*actioe, and that in all probability, while 
those who profess the case system are learning to perfect it, and in 
doing so to supplement its use by reference to textbooks, or 
possibly by more frequent expository treatment in class, those who 
profess the textbook system are making very important modifica- 
tions in the direction of the system to which it is avowedly opposed. 
On the whole I cannot help thinking that, whatever may be the fate 
of the system actually employed at Harvard, the system of exclusive 
reliance on law reports often associated with the name of Harvard 
is likely to have few supporters in the States. I believe that the 
tendency in American law schools is towards an approximate 
unanimity of practice, biit that the practice will be a compromise 
between the old sharply defined conceptions of the Dwight and 
Harvard methods, though more nearly allied to the latter than the 
former, and that variations of practice, in so fai* as they exist, will 
be more determined by the personality of the lecturer than by any 
avowed policy of the school. 
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In eonolusion, a word may be said of the position of the theoretical 
subjects in the American curriculum. Two policies appear to divide 
the law schools. According to some, the aim of the school is to 
turn out practising lawyers. This must not be taken to indicate 
an indifference to culture, but rather a belief that law is culture, 
that in truth culture exists wherever a student is engaged in 
serious study under the guidance of a capable teacher. According 
to others, the law school should take a broader view of its functions. 
Thus the announcement of the School of Law of the Columbia 
University declares as the purpose of the school a thorough educa- 
tion in the principles of the Common and Statute Law of the 
United States, the English and American system of Equity Juris- 
diction, the Public Law of the United States and Europe, Ancient 
and Modem Boman Law, and Comparative Jurisprudence. The 
announcement proceeds : 

'These subjects are taught with reference to their historical 
development as well as their practical application, the aim of the 
school being not only to fit its students as completely as possible 
for the actual practice of law and the conduct of public affairs, but 
also, by the encouragement of scholarship and research, to lay a 
substantial foundation for legal authorship and furnish an adequate 
training for the profession of the law teacher.' 

Similarly, the prospectus of the Boston University Law School 
states that the object of its Degree of Master of Jurisprudence is 

* to give the student a broad and intelligent outlook upon American 
policy, and to fit him for usefulness in public or private life, at 
home or abroad, and particularly in relation to the new duties cast 
upon the country as a result of the late war with Spain.' 

As between these two views of the function of a law school there 
can be no doubt that the first-mentioned is more representative of 
American practice. I hold in my hands at the present moment 
a list which contains the subjects taught in the first, second and 
third years of study in eleven representative schools. The results 
of the list may be expressed as follows : — 



FiBST Year. 


Schools. 


Contracts . . . 


II 


Criminal Law . 


. TO 


Torts 


9 


Property 


7 


Elementary Law 


6 


Persons . 


6 


Agency 


5 


&c. 





Second Year. 


Schools. 


Equity . 
Equity Pleading 
Evidence 


lO 
• 9 

9 


Sales . 


. 8 


Bills and Notes 


8 


Property 
Bailments 


• 7 
7 
6 

5 

% 


Agency . 

Quasi-Contract, &c. 
Constitutional Law 


Roman Law . 


I 


&c. 
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Third Year. 






Schools, 


Schools. 


Corporations . 


. 10 Bailments 


4 


Constitutional Law 


9 Jurisprudence 


4 


Equity . 


7 Conflict of Laws 


4 


Partnership . 
Code Pleading 


7 Evidence 


3 


6 Quasi-Contracts 


3 


Property 
Suretyship 


6 Roman Law . 


3 


5 Patents . . . 


3 


Administration 


5 &c. 




Insurance 

O 1 Xl_«_ !•_ 


5 

i i» J.T- _ X 


1 •_ 



Summing up this list for the present purposes, several in- 
teresting facts may be noted : — (i) Elementary Law is a subject 
in six schools, and is taken in the first year. (2) Constitutional 
Law is a subject of two schools in the second year and nine in the 
third year. (3) Boman Law is a subject in one school for the 
second year and three schools for the third. (4) Jurisprudence is 
a subject in four schools in the third year. (5) Conflict of Laws 
is a subject in four schools in the third year. It should be added 
that the fact of a subject appearing in the list as a possible subject 
does not in all cases imply that it is compulsory. The system is 
often elective, and where it is elective the normal tendency is in 
the direction of taking practical rather than theoretical subjects. 
The variation from the practice of British universities as regards 
the part of the course to which the theoretical subjects are assigned 
is significant. Boman Law and Jurisprudence are taken, almost 
invariably, towards the end of the students' course. The former 
subject is justified as affording material for comparative analysis. 
*We would have no Professor in Boman Law in our school,' 
remarked one Dean to me, * unless he had at the same time a sound 
knowledge of American Law.' 

A further word may be said with reference to Elementary Law 
and International Law. Elementary Law is taken invariably at 
the outset of the law course, but the term is apt to vary in 
meaning. Sometimes it implies a very passable knowledge of 
Blackstone. So far as I could judge from the evidences at my 
disposal, the tendency is rather in the direction of recognizing the 
value of elementary law as an introduction to legal studies, whilst 
at the same time denying that it should be made the subject of 
special examination. The question is related to the standing con- 
troversy between the supporters of the textbook and of the case 
systems. A priori^ one might have imagined that the supporters of 
the case system would have been disposed to make Elementary Law 
an exception to their general inclination to hold the textbook for 
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suspect. The contrary is nearer the fact, and the attitude towards 
the subject was well expressed by Professor Ames at the third 
annual meeting of the American Law Schools' Association : — 

' It seems to me that one who believes in having an elementary 
law course must look upon it very much as a high school course — 
that it is a question of getting lessons. Now it seems to me that 
any person who is fit to study law at all should study it as 
a lawyer would study it. A law student is a man of mature years ; 
he is able to deal with concrete cases that have been decided just 
as well as he will be when he is forty years old ; he is perfectly 
competent to work out for himself the general principle, and in 
doing that, as I said before, he has to acquii-e the essential things 
that can be derived from the study of elementary law. If he has 
a special course he is simply wasting the time. . . . My experience has 
been invariablv that the men who have been learning elementary 
law, as they call it, who have been reading the summaries of other 
people, really have simply a mass of confusion in their minds/ 

Public International Law does not appear on the list to which 
I have referred, but it is destined to find an increasing recognition 
in the law school curriculum. Advocacy of the importance of the 
subject is generally very careful to base itself on the fact that a 
great deal of the subject is within the province of municipal 
courts. In reality, the new -and increasing international responsi- 
bilities of the States, the sense of having a high place in the 
direction of the world's affairs, go far to explain the growing 
popularity of the subject. That popularity was illustrated at the 
World's Congress of Lawyers and Jurists held at St. Louis in 
September under the auspices of the American Bar Association. 
Questions of public international law occupied the bulk of the time 
of the Congress, and most of the time left over was occupied by 
questions of private international law. 

In considering whether the comparative neglect of theoretical 
subjects in American law schools may be imputed to them as 
a fault, several things need to be borne in mind. In the first place, 
the schools are very generally post-graduate in fact if not in 
name. Where this is the case, six or seven years at least must be 
spent in university study. Although there exists in some places 
a disposition to hold this excessive, and to contend, as Judge 
Baldwin has expressed it, that in the interest of the strength and 
purity of American institutions there should be some chance for 
a man of twenty-five to have a wife and home even though he be 
member of a learned profession, yet I could not help feeling that 
the chances of any general' shortening of the period of apprentice- 
ship were slight indeed. In point of fact the tendencies in the 
direction of including more theoretical subjects on the one hand 
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and more ' practice ' on the other, suggest rather an actual increase in 
the line of study. But assuming matters to remain as at present, 
the students at a law school may have taken subjects like Roman 
Law or Comparative Constitutional Law in the Arts course, and 
even if they have not done so, they are likely to feel, not un- 
naturally, that they have had their fair share of ' culture subjects/ 
that it is well time they * got to business.' Other people than law 
students may reach the same conclusion — the teacher, the members 
of the profession, or the ' American mother.' In the second place, 
many schools arrange for lectures to be given in subjects which are 
more or less of an academic character, but are not necessarily made 
the subject of examination, e.g.* Legal Ethics,' 'Legal Tactics,' 'Use of 
Law Librajy/ ' Genesis of Business Law,' &c., &c. In the third place, 
when we hear of professors talking of the possibility of ' law schools 
toying with the husks of Jurisprudence,' we are at liberty to sup- 
pose that Jurisprudence may have been identified with the Austinian 
conception of the subject. I am one of those who think that 
Austin's work was of great value, and still deserves the study of all 
serious students of the subject, but I should be very sorry indeed 
to see Jurisprudence identified with, or limited to, the Austinian 
analysis. Where the subject is so limited, we need not be altogether 
surprised if devotees of the case system should point to the 
acknowledged mastery of legal principle which that system ensures, 
and thank God that they are not jurists. 

In spite of such explanations, however, I cannot help feeling 
that the theoretic subjects deserve more attention than they 
receive in America, and that the American Law School would be 
strengthened if it should find it possible to devote more time to 
them. There is a real danger, even if a man be a graduate 
in Arts before taking the law degree, that the devotion of three 
years to the exclusively practical side of law may efiect an undue 
separation between general culture and the special subject to which 
he is to devote his life. I believe much may be said in favour of 
insisting that every graduate of a university law school shall 
have necessarily studied the outlying subjects of his study — 
subjects which from their very proximity to his own are more 
likely to be an enduring possession. Moreover, legal rules, as 
I have urged on another occasion^, require like other subjects to 
be regarded from very different points of view if our compre- 
hension of them is to be complete. What Aristotle asserted 
generally applies with special truth to law. We must not only 
analyse an existing content, but must also investigate the principles 
by which the nature of that content is determined, the processes 
' Law Quabtxhlt Rkyiew, April, 1902, at p. 19a. . 
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by which it has developed, and the ends or purposes which it 
serves and after which its progress is guided. Clearly the study 
of English case law is primarily and essentially the analysis of an 
existing content The student who confines himself to that study 
neglects the aid which may be undoubtedly gained from accounts 
of the origin and development of law, or from even provisional 
answers to the philosophical question which is implied in the 
second and fourth of the Aristotelian modes, i. e. the investigation 
of the principles by which the natui'e of a thing is determined and 
of the ends to which it is adapted. The value of these supple- 
mentary modes of inquiry is suggested by the observation of Coke, 
*He knoweth not the law who knoweth not the reason thereof.' 
More recently, and more explicitly, an American judge has declared 
that the way to gain a truly liberal view of the law is to get at 
the bottom of the subject by following the existing body of dogmas 
to its highest generalization, by discovering how it came to be 
what it is, and by considering the ends which it serves^. The 
same truth is supported by precedent. In all the universities 
within the Empire with which I have any acquaintance, such 
modes of inquiry receive an attention which, if not always ideally 
proportioned, is at least invaiiably serious. In France studies in 
Roman Law, Public Law, Legal History, and Political Economy 
constitute a very large proportion of the student's work. In 
Germany the new system of legal education includes courses in the 
Science of Law, in the history and nature of Roman Private Law, 
and in the history of German Law. 

If, as I venture to believe, American Law Schools may have 
something to learn from us in this respect, I am convinced that 
we have infinitely more to learn from them in other respects. 
Indeed, their general excellence is almost calculated to arouse in 
one a feeling of despair. I am too incorrigible an optimist, how- 
ever, to yield to such a feeling. Nor can I conceive any reason in 
the nature of things why the extraordinary difierence which now 
exists between the position of law schools in the American 
academic world and that which they hold with us, should continue 
indefinitely. If I have said enough to suggest that I do not urge 
a servile imitation of the American type, I would venture in .con- 
cluding to express a warning against falling into the opposite 
error of making an inscrutable fetich of alleged ^dififerences of 
conditions.' On close analysis such differences will be found not 
infrequently to be no more than superficial or irrelevant — dei 
quantum nigligeaUe^. ^ Jj^Thrq Brown. 

^ Mr. Justice Holmes in The Juridical Review, April, 1897, p. 127. 
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REVIEWS AND NOTICES. 



[Short notioeB do not Decessarily exclude fkiller review hereafter.] 



A Selection of Cases illustrative of the English Law of Tort. By Codetnky 
Stanhope Kenny. Cambridge: at the University Press. 1904. 
8vo. xiv and 632 pp. 

Cases illustrating the Principles of the English Law of Torts. By Francis 
R. Y. Radclipfe, K.C., and J. C. Miles. Oxford: at the 
Clarendon Press. London, New York, and Toronto: Henry Fro wde. 
1904. 8vo. xii and 628 pp. 

The simultaneous appearance of two Tolumes of select cases on the law 
of Torts from the presses of the Uniyersities of Oxford and Cambridge is 
a hopeful sign for the study of the Ck>mmon Law in this country. Such 
books are more and more coming to be found here, as they have been 
found in America, the student's best guides to the first-hand use of 
authorities before he knows enough to choose for himself in the mass of 
references furnished by the textbooks. On circuit, or in a country where 
law libraries do not abound, they are not to be despised by the 
practitioner. 

It is not easy to make a choice between the merits of these selections. 
Dr. Kenny of Cambridge has included a larger number of cases, and is to 
be specially commended for the translation of several interesting ones 
from the Year Books, and for calling attention to leading or remark- 
able decisions in other common-law jurisdictions. He has purchased 
comprehensiyeness, however, at the price of frequent abridgment. 
His notes are many, but always concise and to the point. Those of 
Mr. Radcliffe and Mr. Miles are fewer and more elaborate. Some of them 
express opinions on unsettled points, and these will be found to deserve 
more serious attention than they are likely to receive from beginners. 

The Oxonian editors have not provided, except in a very limited and 
supplementary way, for illustration of the general principles that run 
through the law of torts, as distinct from the rules applicable to this 
and that species of torts. It is possible, however, that this may suit 
the humour or abilities of some students better than Dr. Kenny's more 
analytic method. 

There is one rather curious omission in Dr. Kenny's book. At p. 2 a 
the judgment of Kennedy J. in McDowaU v. G. W. R. Co. is given without 
any intimation that it was reversed in the Court of Appeal. No doubt 
the reversal proceeded on the ground, not of any dissent from the 
principles laid down in the Court below, but that on the facts there was 
no negligence at all. But it does not seem safe to leave the student to 
find out all this for himself. 

On the whole we dare not commit ourselves to a decided preference. 
Both are good books ; and the student who wishes to lose nothing will 
do best to equip himself with both. F. P. 
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TAe Laws and Customs of War on Land, as defined by the Hague Con^ 
veniion of 1899. Edited, with snpplementary matter and ex- 
planatory notes, by T. £. Holland, K.C. London : Harrison & 
Son. 1904. 8vo. X and 70 pp. (6rf.) 

This is an interesting and opportune publication. Although the War 
Office does not assume any responsibility for Prof. Holland's comments 
on the text of the Hague Convention, or his statements of the unwritten 
customary rules which the Convention presupposes and leaves untouched, 
we conceive that British officers will in practice regard the editorial 
matter as authoritative, and will be safe in doing so. Many readers, we 
think, will be agreeably surprised when they see thus distinctly set out 
how much of the rules of war has already been reduced to the form of an 
international code. Prof. Holland iias properly avoided entering on any 
controverted questions of municipal law. What he does say about 
' martial law ' is just what an officer who is not a lawyer ought to know. 
The three declarations signed at the Hague by the delegates of the Powers, 
except Great Britain and in two cases the United States, are given in the 
Appendix. It was not within Prof. Holland's purpose to mention the 
significant fact that in the South African War the declaration against the 
use of expanding bullets was treated as if it had authority, though in 
fact it was not binding on the parties. The same thing happened with 
regard to the Declaration of Paris in the Spanish- American War of 1898. 

P.P. 



War and Neutrality in the Far East. By T. J. Lawrence. Second 
Edition, enlarged. London: Maemillan & Co., Lim. 1904. 
8vo. ix and 301 pp. 

It was a good idea to illustrate, and test, the rules of International law 
by discussing their application to the events of a War which is actually 
in progress. The wars of 1870 and 1877 were thus treated by M. Rolin- 
Jaequemyns, as have been those of later years by subsequent continental 
writers. Following these good examples, Dr. T. Baty published in 1900 
an interesting little volume on International Law in South Africay dealing 
with several of the questions raised by the Boer War ; and Dr. Lawrence 
now deals, somewhat more systematically, with the vastly more important 
questions suggested by the conflict between Russia and Japan. The book 
has, of course, the defects of its excellencies. History cannot be written 
while it is still unfolding itself, nor can problems be solved till the facts 
which gave rise to them are known in all their bearings ; but it is a great 
thing that the general public should be supplied, as soon as may be, with 
correct views as to the principles to be applied to facts, or asserted facts 
upon which dangerously erroneous judgments are apt to be too readily 
formed. Dr. Lawrence has rendered this service, with admirable lucidity 
of style and fullness of knowledge, in respect of the war upon which at the 
present moment all thoughts are fixed. 

The eleven chapters of which the book consists treat of the following 
topics : The quarrel ; was Japan treacherous in her mode of commencing 
the war? days of grace and blockades; the rescue by neutrals at 
Chemulpo; wireless telegraphy; submarine mines; belligerent use of 
neutral waters; contraband; the sale of ships by neutrals; mail- 
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steamers ; the Volunteer fleet and the Dardanelles ; the A Uanion and the 
Knight Commander; the international position of Korea and China. 
These topics may strike one as somewhat miscellaneous, but they are just 
those to which attention has been called, day after day, by the eyents 
of the year now drawn to a close. With reference to each of them, 
I>r. Lawrence carefully sifts the facts of the case, so far as our information 
serves ; afterwards setting forth the rules of International law applicable to 
the facts. Where, as is sometimes the case, a well-established rule is lacking 
he suggests the rule which, on analogy to accepted principles, it would be 
desirable to adopt; and he indicates points in which the changed con- 
ditions of modern life have rendered desirable some change in the Law of 
Nations. 

As instances of a careful sifting of facts, we may refer to the chapters 
on the Chemulpo incidents and on maritime mines. Clear statements of 
existing law will be found throughout the book, and especially with 
reference to the treatment of belligerent war-ships in neutral ports ; as to 
which there is so mudi confusion between the steps which a neutral 
gOYernment is bound to take, and those which. In the exercise of its 
discretion, it may take, if it sees fit, in order to the due discharge of its 
neutral obligations. Of steps of the former kind, the vague proclamation 
issued during the present war by France may serve as an instance, as 
contrasted with the specific provisions of the British proclamation, with 
reference to * the twenty- four hours rule,' supplies of coal, &c. Here and 
there a paragraph seems not to have been quite brought up to the date of 
publication; e.g. what is said as to a prohibition of supplies of coal 
to Russian war-ships in British ports, and as to alterations in the Russian 
list of contraband. On one or two points we are inclined to question the 
views of the author. Is it not too strongly put, in face of certain naval 
instructions issued by France and by America^ when the sinking of 
the Knight Commander is spoken of as ' running couMer to the opinion of 
the civilized world' (p. 257) ? and what authority canfle adduced for the 
statement (p. 172) that the United States government 'declared cotton to 
be contraband of war'? Dr. Lawrence is, however, far from standing 
alone in entertaining the view which he does on each of these points, and 
his book, which has already reached a second edition, is, taken as a whole, 
as reliable as it is interesting. His opinions as to the changes which are 
likely to come to pass in International practice are well worthy of 
attention, e.g. as to the probable curtailment of the 'days of grace,' 
granted at the commencement of a war, for the departure of enemy ships, 
and the refusal of any such indulgence to liners, adapted for use as 
cruisers. As much may also be said for his suggestions for the modifica- 
tion of existing rules, in accordance with the teachings of experience. 
He proposes, for instance, that the neutrality of the Suez Canal should be 
extended to the gulf of Suez ; that a large measure of exemption from 
interference should be definitely attributed to mail-steamers and the 
correspondence which they carry; that certain applications of wireless 
telegraphy should be expressly stigmatized as un-neutral. These and 
other matters will, it may be hoped, receive due attention, when the 
'pious wish' recorded by the Hague delegates in 1899, 'that the question 
of the rights and duties of neutrals may be inserted in the programme of 
a conference in the near future,' shall receive its realization. 

T. E. H. 

VOL. XXI, G 
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Key and ElphiMtone^i Compendium qf PreeedenU in Conveyancing. 
Eighth Edition. By Sir Howard Warbvrton Elphinstoke^ 
Bart., one of the Conveyancing Counsel of the Court, Frederick 
Trbvtham Maw, and Ernest Melvill Bonus, Deputy Judge 
Advocate-Greneral. Two vols. London : Sweet & Maxwell^ Lim. 
1904. Vol. I, exx and 1075 pp.; Vol. II, exii and 1035 pp. 
(£3 io#.) 
The short time, which has elapsed since the puhlication (in 1902) of the 
last edition of Key and Elphinstone's Precedents in CouTeyancing, plaialy 
shows the high place which the book occupies in the estimation of the 
profession. It is firmly established as the leading work of the present 
time on the subject with which it deals; and its general merits need 
no further commendation in this reyiew. We are glad to observe that 
this edition is an improvement on its immediate predecessor. We had 
occasion to point out, in reviewing the seventh edition (L. Q. R. xviii. 313)9 
that in some respects it compared unfavourably with the fourth edition 
prepared by the late Mr. Key ; and we have known conveyancers who in 
practice habitually used the fourth in preference to any later edition. 
But we think that the careful revision, which the whole work has under- 
gone at the hands of its latest editors, has been decidedly successful in 
rendering it the edition which a conveyancer would desire to consult or 
work from at the present time : although the fourth edition may still be 
usefully referred to on points whereon opinions, different irom those now 
put forward, are expressed ; for example, on the questions whether or how 
far powers of re-entry to secure a rentcharge in fee are obnoxious to the 
rule against perpetuities; see vol. i. pp. 335 n., 603, fomth edition. We 
are happy to note that it is at last recognized (i. 348 n., 352 n. (6)) that 
a conveyancer settling an agreement for sale by private contract on behalf 
of the purchaser should endeavour to secure for his client more favourable 
terms than are aff(»rded by the usual London conditions of sale by auction : 
but we think that the editors might have given a plain precedent of an 
agreement in which such endeavours have been successful. This want, 
however, only illustrates a disadvantage attendant on the whole scheme of 
the book ; namely, that the general precedents are merely mapped out in 
blank and the forms to be filled in are very frequently indicated in the 
alternative. The result is that the book may be an admirable servant to 
the expert conveyancer, but is rarely a guide to the unpractised draftsman. 
And the experienced as well as the inexperienced practitioner misses the 
definite statements and examples of the practice of conveyancers which 
were oontained in Davidson's Precedents. Thus on p. 788 of the second 
volume of the work we are reviewing, we find a general clause to be 
inserted in a will for restraining alienation of life and reversionary or 
expectant interests in personalty. In the note it is remarked that this 
clause 'may be void for repugnancy.' We think that writers who put 
forward any clause as a precedent in conveyancing may be reasonably 
expected to say whether it is, in their opinion, void or not. These 
criticisms are not made in any captious spirit, but because the book is so 
good that we desire that it should be improved in every possible way. Of 
course it is only by their method of skeleton precedents that the editors 
are enabled to cover such a vast range of subjects in two volumes. But 
we suggest that their space might allow them to indicate more clearly 
what should in each subject be the standard form of draft They might 
give us the air first without the variations. 
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Among the more important alterations in the present edition ai^ the 
revision of the business contracts, so as to accord iwith modem require- 
ments, and the adaptation of the clauses relating to policies of life assurance 
to the various forms of insurance now in use. A principal feature also of 
the new edition is the collection, under the heading of 'Mortgages as 
affected by the Land Transfer Acts,' of precedents of such mortgages, 
prefaced by a valuable note on the subject. T. C. W. 



T/te Law of Master and Servant. By Francis A. Umpiierston, 
Advocate. Edinburgh : William Green & Sons. 1904. La^ 
8vo. XXXV and 331 pp. (i8«. net.) 

A i^EW book on the law of master and servant in Scotland was some- 
what urgently required. The last edition of the late Lord Eraser's work 
was published in 1882. Mr. Umpherston has, we think wisely, abstained 
from commenting upon the Workmen's Compensation Acts, believing that 
that special department is already adequately treated in the numerous 
works devoted to it. The main part of the book under review is a treatise 
upon the common law of master and servant. By the aid of a concise 
style Mr. Umpherston has been able to dispose'of his subject in 266 pages, 
statutes and index accounting for the other 65 pages. 

Probably no subject appeals to a wider field of general readers than 
does the relation of master and servant. Most of us are either masters or 
servants, and many of us are both. To take the large field of doniestic 
service, how endless are the troubles of the mistress of a household in 
knowing when she may lawfully bring the relationship to an end, and 
what are her own and her servants' rights when this has been done. 
How often is the family lawyer told, *• I have dismissed Mary Jane, and 
she leaves to-morrow. I am convinced that some of my pocket hand- 
kerchiefe are secreted in her trunk. May I insist upon her showing me 
what is in the trunk ? ' Or again, *• I gave Mary Jane money to pay certain 
of my bills. I find she has misappropriated part of the money ; she admits 
it, and I have accordingly dismissed her. May I retain her trunk till she 
repays me ? ' We do not find that Mr. Umpherston gives us any assist- 
ance in answering either question. But we do find much useful and 
sensible advice. The cases are well brought up to date, and the errors in 
references are exceptionally few. We note, however, on looking through 
the Index of Cases, that Anderson v. Rayner is to be found at p. 589 of 
1903, I K. B., not at p.'^Sp: the case reported in 1895, 2 Q. B. 253, is 
Brace v. Colder^ not Bruce v. Colder] the action reported in 1894, i Ch. 
393, is Davie v. DaviSy not Dames v. Davies ; Moore v. Metropdliian Rly. 
Co. is reported in 8 Q. B. 36, not in 8 P. D. 36. But these are trifling 
errors, and we refer to them because on the whole the references are so 
correctly given. A considerable number of the cases on the subject of 
master and servant come before the inferior courts only, and we are 
grateful to Mr. Umpherston for having collected them for us. English . 
lawyers must keep in view, however, that they are not authorities in the 
strict sense. In the short chapter on Bequests to Servants the decision in 
the case of McIfUyre v. FcUrrie's Trs,, 1863, 2 M. 94, is inaccurately given. 
In the first place, it is inaccurate to say that the testator in that case was 
the principal partner of his firm. In point of fact the Court made com- 
plaint that no evidence was before it showing whether the testator was 
a piincijpal or subordinate partner. In the second place, it is inaccurate 
to say (p. 246) * it was held that the pursuer was not a beneficiary under 

Q % 
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the clause in the will.' In point of fact the Court held that the X)ursuer 
was a beneiiciary under the clause in the will. In the part dealing with 
contracts in restraint of trade the law is we think accurately given, but 
the statement (p. 35) that 'the illegal stipulation will not render the 
whole contract unenforceable, although the restraining clause will be 
denied effect,' cannot be extracted from Lord MoncreifiTs opinion in 
Stewart V. Stewart, 1899, * ^- '^S^j *^® ^^^J authority given by the author. 
We should have expected something to be said about the Truck Acts, but 
the word ' truck ' does not appear in the index ; and we do not think it 
is possible to treat adequately the law of master and apprentice in four 
pages. 

We commend very highly the chapter * Interference by third parties 
with the relation of master and servant.' Much care has evidently been 
expended on this chapter, and the result of the cases is stated with clear- 
ness, accuracy, and moderation. We congratulate Mr. Umpherston on 
having produced a book which will prove a useful addition to the library 
of all lawyers north of the Tweed. 

R. M. W. 



Paley*s Law and Practice of Summary ConviclioM. Eighth Edition. By 
Walter H. Macnamara and Ralph Neville. London: Sweet 
& Maxwell, Lim. ; Stevens & Sons, Lim. ; and Butterworth & Co. 
1904. 8vo. xxxvii and 734 pp. {25s.) 

Thb highest praise which can be bestowed upon the new edition 
of thi^ excellent book is the assertion that it is not inferior to its 
predecessors. In subsequent editions of books coming down to us from 
antiquity (Paley was first published in 1814), we are apt to find a lack of 
arrangement and an exaggerated respect for the contents of previous 
editions, but there are practically no signs of this kind in the present 
work. Since the last edition was puMished in 1892 there have been few 
statutory alterations in the branch of law with which the work deals. 
The new statutes are the Public Authorities Protection Act, 1893, ^^^ 
Judicature (Procedure) Act, 1894, the Criminal Evidence Act, 1898, and 
the Summary Jurisdiction Act, 1899; ^^^ these are, on the whole, 
adequately dealt with. There should, however, have been a reference to 
B. V. Batue [1904] i E. B. 184 in the comments on the Criminal Evidence 
Act, 1898. The first case, we believe, in which the Public Authorities 
Protection Act, 1893, has been pleaded in an action against a justice, 
occurred only a few months ago and is duly noted. In the dissertation 
on actions against justices, the important Irish case of Johnston v. Afeldon^ 
30 L.R.I. 15^ should have been cited; it has now received the implied 
approval of a Divisional Court in England. We have noticed one or two 
other slips; for instance, the same case appears in one place as R. v. Bumby 
and in another as Ex parte Burnley, It should be added that the present 
edition is nearly 100 pages larger than the seventh, owing to the 
restoration of that part of the work which treated of the negativing of 
exemptions in the conviction, &c. These were rendered obsolete for 
England by the Summary Jurisdiction Act, 1879, but are still of 
importance in Ireland and in the Australian States, which latter have 
enacted Acts equivalent to the Summary Jurisdiction Act, 1848, but have 
not yet adopted provisions similar to those of the Act of 1879. 1^^ ^^^^^ 
elusion, may we suggest that, if it is impracticable to add references to the 
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reports throughout the table of cases, such references might well be added 
to titles such as Ji, y. Middlesex Justices^ where there are no less than six 
different cases under the same name ? G. S. R. 



A TreatUe on the Law relating to Sale of Real Estate and ChatteU Real, 
By T. Cyprian Williams, assisted by J. F. Isblin. Two vols. 
London : Sweet & Maxwell, Lim. 1904. La. 8vo. Temporary 
second vol. xx and 666 to 873 pp. and index (unpaged). 

The present volume discusses the important subjects of Mistake, Fraud, 
Misrepresentation, Duress, Undue Influence, Illegality of the Contract, and 
Personal Incapacity. 

It is difficult in reviewing an excellent book to pick out any part for 
special commendation, but we may call attention to the lucid exposition 
of the cases in which a contract or conveyance may be avoided for undue 
influeirce, p. 757 et seq., and of the law as to personal incapacity, p. 784 
et seq. The author states in the note on p. 786 * that a marriage settle- 
ment made by an infant ... is as a rule voidable at his or her option : 
and the marriage settlement by a female infant of her property, which 
would at common law vest in her husband upon her marriage, 19 onlt/ 
supported on the ground that the settlement is in effect a settlement made 
by him of his own property.' No doubt this is correct in cases not falling 
within the Married Women's Property Acts ; we think that the addition of 
a few words to the note, stating the author's opinion as to the effect of 
those Acts, might have been advantageous. There appears to be a slip on 
p. 790 which we should not point out were not the authority of the writer 
so great ; he states that a feoffment made under the custom of gavelkind 
by an infant is valid if made for valuable consideration. We are not 
aware of any case in which such a feoffment has been supported unless it 
were made on a sale. So far as we are aware the view that such a feoff- 
ment is valid if made for value, not on sale, is supported only by an 
ambiguous statement in i Prid. 12 and by a clear statement in 6 Encycl. 
Conv. 544, while on the other hand Mr. Davidson cites with approval 
a statement that the custom applies only to sales for value. See 2 Dav. 
Prec. pt. I. p. 245 note. 

There is a point of considerable importance, which occurs often in 
practice, on which according to the better opinion Coke has stated the law 
incorrectly, Co. Lit. 13 a, viz. what happens when a corporation seised of 
land in fee simple is dissolved. Coke says that the land reverts to the 
donor, while the author correctly states that the land escheats. It is 
impossible within the space at our disposal to state the reasons given by 
the author for his opinion, but we may add that to our personal knowledge 
the author's view has been adopted by counsel of great reputation, and that 
it may perhaps be considered as settled that his opinion is correct, so far 
as any question of law can be considered as settled without a judicial 
decision. 

We tender our regrets to the author for the reasons of illness and a 
personal accident which have prevented him from completing this volume. 
We venture to say that his task, so far as it is finished, greatly adds to his 
reputation, and proves that he is a worthy son of that great lawyer, Joshua 
Williams. 



86 The Law Quarterly Beview. [NcLXXXi. 

A TreatUe on the Law of ContracUt. By the late Joseph Chitty, 
Junior. Fourteenth Edition. By J. M. Lely. London : 
Sweet & Maxwell, Lim. 1904. La. 8vo. exvi and 805 pp. (30^.) 

The Jjaw of TorU, By J. F. Clerk and the late W. H. B. Lindsell. 
Third Edition. By Wyatt Paine. London : Sweet & Maxwell, 
Lim. 1904. La. 8vo. xeviii and 836 pp. (30^.) 

As we pointed out in our review of the thirteenth edition, Chitty 
originallj wrote his hook mainlj for the benefit of practitioners in 
Gonunon Law Ck>urts, and we also indicated that the changes in the law 
inaugurated by the Supreme Court of Judicature Act, 1873, rendered it 
desirable that a thorough revision of the text should be undertaken, in 
order that the modifications of the Common Law doctrine by equitable 
principles might be incorporated in the text. This advice has apparently 
not commended itself to the editor, and we have also to express our 
conviction that he has assumed that the text of the thirteenth was a 
reliable basis for the present edition. This has led to the inclusion of 
many statements which require explanation or modification, and of some 
that are inaccurate. Thus we find the section commencing on p. 60 
based upon the fallacy that a unilateral mistake gives rise to a cause of 
action. This we ascribe entirely to the author, and not the present editor, 
as Bizt V. Dickaaon (1786) i T.R. 285 is cited as the only authority for 
the proposition. Size v. Dickason may still have been cited in Chitty's 
day, but cannot be regarded as law now. Then Paget v. MarehaU (1884) 
38 Cb. D. 255 is cited as establishing that a court of equity granted 
relief for a unilateral mistake. But as Farwell J. pointed out in 
May V. Piatt [1900] i ^h. 616, that case rests on fraud. Then on the 
authority of Harington v. Hoggart (1830) i B. & Ad. 577, 35 R.R. 382, 
it is asserted (p. 57) that an auctioneer who receives a deposit from the 
purchaser which he places out at interest, may retain that interest as 
against the seller when the purchase is completed. Now if the money is 
paid to him as stakeholder, it is difficult to see what other position the 
auctioneer holds than that of agent, for the seller if the sale is completed, 
for the purchaser if the sale goes off. If he is an agent, then he would 
not be allowed to make a profit out of his principal's money in a court of 
equity, and that is now the rule in all courts. If the money is paid to 
the auctioneer as agent for the vendor, and that is the more usual practice 
on a sale of land, the case seems clearer, for he would then be a person 
acting in a fiduciary capacity within the meaning of s. 4, sub-s. 3, 
of the Debtor's Act, 1869; Crowther v. Elgood (1887) 34 Ch. D. 691. 
Nor can the fact that the auctioneer has a lien on the deposit alter the 
liability. Again, it is unsafe to accept as universally applicable the view 
expressed (at p. 626) that payment to one of two trustees is a good 
discharge as to both. Hutband v. Davis (1851) 10 C. B. 645 correctly 
decided that question as a matter of Common Law, as it was, in that court, 
a payment to one of two joint tenants. Nor can the assertion (at p. 577) 
that a statement false in fact, but not so to the knowledge of the party 
making it, and not made with intent to deceive, will not in general invali- 
date a contract, be accepted without qualification in view of the decision 
in Adam v. Newlnggtng (1888) 13 App. Cas. 308. Then (at p. 655) the 
original statement has been allowed to stand, involving an assertion that 
a foreign judgment precludes the judgment creditor from recovering in this 
country on the original cause of action. The language of Plummer v. 
WoocU)ume (1825) 4 B. & C. 625 may justify the statement in the text, but 
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the later cases cited in note (I) at the same page show that the doctrine of 
merger of a cause of action in a judgment, is restricted to judgments 
recoTered in this country. Then, again, at p. 32 not only is the 
effect of Levita^s claim [1894] 3 Ch. 365 incorrectly stated, but it is 
out of place. It should appear at p. 580. We think that the fore- 
going examples sufficiently indicate the class of statement to which we 
have taken objection. There is one curious blunder which has escaped 
detection. At p. 108 is a passage within commas rightly ascribed to 
Tindal, Ch. J. Both in the thirteenth and the present edition the name of 
the case is given as Shore y. Watson^ in the text, in the margin and in the 
footnote, and the reference 9 Car. ft P. 355. Now the case in 9 Car. ft P. 
355 is a criminal trial for harbouring a felon, and has nothing to do with 
contract. How the blunder originally arose we do not know, but the 
tables of cases both to the thirteenth and the present edition give the 
correct name and reference, namely, Shore y. Wilson, 9 CI. & Fin. 355. 
We would refer to pp. 532, 533, 558, 559, 609, 616, as examples of 
Mr. Lely's work, and it is these and similar passages that have led us to 
the conclusion that he has not devoted serious attention to those parts 
where the standard is low. We have to note the omission of Jlday v. FlaU 
[1900] I Ch. 616 (at p. 728), which would have saved a slip to which we 
have already referred. We also think that the following cases should 
have been referred to : Earle t. Kingwcote [1900] 2 Ch. 585 (at pp. 181 and 
204), Sums 4- Co. y. Midland Ry, [1903] i K. B. 741, affirmed [1904] 
I K. B. 669, and C7o66 v. Oreat Western Ry. [1894] A. C. 419, with reference 
to railway companies as carriers of goods and passengers, Bom y. Twmsr 

(1900] 2 Ch. 211 (at p. 450), Re Craeey Balfowr y. Grace [1902] i Ch. 733 
at p. 468), Re Holland, Gregg y. Holland [1902] 2 Ch. 360 (at p. 478), 
Re Le Brasseur ds OaJtiey [1896] 2 Ch. 487 (at p. 486), Neals y. Gordon 
Lmnox [1902] A. C. 465 (at p. 488), and Wolverhampton Corporation y. 
Emmons [1901] i K. B. 515 (at p. 701). The case to insert at p. 20, 
n. (o) is obyiously KeighUy Maxsted ds Co. y. Durant [1901] A. C. 240. 
As regards Mr. Lely's suggestions for remedial legislation, it seems to us 
that there exists no yalid reason for reyerting to a state of law in which 
statutes of limitation have no place, nor to differentiate between the case 
of a banker and that of any other debtor. There is no more dishonesty in 
a banker claiming to retain his customer's balance than in a debtor refusing 
to pay his tailor's unpaid bill because it was incurred more than six years 
before action. Then as to his second suggestion we ask, why should a banker 
be put in a different position to any other bailee bound to deliver goods 
on demand ? The third can only have arisen from misapprehension. An 
executor need not accept office, and if he does so it is his own act. Again, 
an executor is a trustee, and as such entitled to be indemnified out of the 
trust estate for any liability he incurs. True he will lose that right if 
guilty of negligence, Rowley y. Adams (1839) 4 My; ft Or. 534, 48 R. R. 
169, ShadJMt y. WoodfM (1845) 2 Coll. 30, 70 R. R. 135, but that seems 
no valid reason for departing from the rule of policy vigilanJtibus non 
dormisntibus leges subveniunt. As regards the book it may be said that 
it requires to be carefully revised with a view to eliminate doubtful or 
incorrect statements of the law, and also with a view to rearrangement 
in accordance with the more scientific methods of the present day. 

If Clerk and Lindsell on Torts has not sprung very rapidly into public 
favour, its progress in that direction has been steady, and this, the third, 
edition, is likely to maintain its position as a standard work on the subject. 
It is not that we agree in all respects with the learned editor, but one can- 
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not read his discussion of controTersial matters without appreciating that 
he has bestowed much thought upon the subject, and that he does not 
require the reader to accept hastily formed conclusions. In one respect, 
however, we think Mr. Paine has not acted wisely, and that is in entering 
upon criticisms in footnotes, and our objection to this practice is intensified 
by the fact that much of the matter therein contained is as valuable as 
anything which appears in the text, which is saying a good deal in favour 
of their quality. More than one of these footnotes exceeds half a page in 
length. One of the omissions is with reference to suits by the Attorney- 
General ex relatione. The learned editor does not seem to have considered 
this important branch of the law at all. Then, again, in discussing the 
effect of discontinuous trespasses in conferring a title under the Statute of 
Limitations, it does not seem to have occurred to him that unless the view 
expressed in Tru^teeif Exeeuiore ds Agency Co. v. Short (1888) 13 App* 
Cas. 793, and Willie v. Earl Howe [1893] 2 Ch. 545 were correct, there 
might, in certain circumstances, be a title in the Crown by escheat pro 
defeetu tenentie. Take this simple case. A disseisor, having been in pos* 
session of freehold lands for eleven years and three quarters, abandons 
possession. The disseisee takes no steps to resume possession, or assert 
his title. Six months after the disseisor abandons possession a stranger 
enters. Unless the title of the disseisee revives as suggested in the cases 
cited, and he comes in of his «state, then at the end of three months from 
the abandonment of possession by the disseisor, the land would clearly 
escheat : EeeAUomey-Oeneraly. Sande {1610) Hardres, 488; Tud.L.C.,Conv., 
fourth edition, an* Against the Grown it would seem that it is far more 
difficult to show an adverse possession than against a subject : see Doe d. 
Willtam IV V. Xoberte (1844) 13 M. & W. 520; 67 R. R. 714. The period 
of limitation, too, would be sixty years, and would bar the remedy and 
not the right of the Crown: see Goodtitle d. Parker v. Baldwin (1809) 
1 1 East, 481 ; II R. R. 249. The work has been most carefully prepared, 
and we have discovered but four slips in the 751 pages of text and notes. 



A Treatise on the Law oj Easements. By J. L. Goddabd. Sixth 

Edition. London: Stevens & Sons, Lim. 1904. 8vo. xxxix and 

623 PP- (25*.) 

In the new edition of this well-known treatise we naturally turn to 

Colls V. Home and Colonial Stores, The learned author has had time to 

state the effect of the decision in the text, but not to reconsider in the 

light of the opinions delivered in the House of Lords his own ingenious 

theory that the easmnent of light consists in a right to the uninterrupted 

access of a certain stream of light as it passes over the servient tenement 

(PP* 53~6)« This is what one may call a high proprietary theory, and 

we doubt whether it can be reconciled with the ratio decidendi of CoUss 

case. For the rest, Mr. Goddard's work needs no fresh commendation. 



A Practical and Concise Manual of the Law relating to Private Trusts 
and Trustees. By Arthur Underbill. Sixth Edition. London : 
Bntterworth & Co. 1904. 8vo. Ixxxvi and 554 pp. {\^s, 6rf.) 

This concise work on Trusts has attained an established position, or has 
at least justified the author's belief that it has proved of some use to the 
profession. It is a reliable treatise, and the present edition should pix)ve 
at least as useful as its predecessors. 
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In this edition 230 new cases have been noted, including those reported 
in the reports for August, 1904, and the index has been greatly enlarged. 
There has also been added an entirely new article dealing with the persons 
by whom new trusts created by appointments are to be carried out. 

The author states that an attempt has been made to grapple with the 
problems presented by the decision In re New [1901] 2 Ch. 534. This, we 
think, he has successfully done, and we agree that the true principle 
which reconciles most of the cases is the principle of salvage. It is, 
however, to be observed that the two most recent cases, He New and Re 
ToUemache [1903] i Ch. 955, seem to extend the principle, the latter appa- 
rently laying down the rule that a departure from the strict terms of a 
trust may be authorized in any case of emergency. Now ' emergency ' 
appears to be a wider term than ' salvage,' and if so, this is an extension 
of the principle. It is possible, however, to regard ^ emergency ' as obiter 
dictum and so to reconcile the cases. 

In the present edition the author has also dealt more in detail with the 
conflicting decisions as to precatory words. The latest decision, Be Hanbury 
[1904] I Ch. 415, does not meet with the entire approval of the author, nor 
is it to be wondered at, seeing that the judgment was neither unanimous 
nor very convincing. In fact it seems as difficult as ever to draw a line 
between precatory words and an imperative trust. 

We can safely recommend this new edition to the profession and especially 
to students. 



Trust Investments. By Herbert Ellissen. London : Wm. Clowes 
& Sons, Lim. 1904. 8vo. 128 pp. (12*.) 

This is a companion volume to the recently published work on the 
Trustee Act, 1893, by Messrs. Champemowne and Johnston, to which it is a 
very useful addition. The securities authorized by law for the investment 
of trust funds, other than mortgages, are fully enumerated, and for 
convenience of reference an alphabetical index of them is added. It is, 
however, important to remember, as the author points out, that though 
the enumerated securities comply with the requirements of the Act, it 
does not follow that all of them are safe investments for trustees. Bonds 
to bearer, for instance, are not. Trustees must use their discretion even 
when investing on authorized securities, and in the exercise of that 
discretion they should find the present work a practical and reliable 
guide. 

The Law relating to Easements in British India (Tagore Law Lectures, 
1899). By Frederick Peacock, Advocate of the High Court at 
Calcutta. Calcutta: thacker, Spink & Co. London: W.Thacker 
& Co. 1904. La. 8vo. xxxviiand 657 pp. (Rs. 16.) 

Baboo Pbosono Coomab Taoobe's munificent endowment of a LaW 
Professorship in the University of Calcutta is now responsible for about 
thirty treatises. The whole area of the law peculiar to British India has 
almost b^n covered, and of late years there has apparently been some 
difficulty in the selection of suitable subjects. There is no doubt, however, 
that the subject of Mr. Peacock's lectures has been well chosen. 

In India easements are frequently the cause of litigation. In the northern 
part of Calcutta, in the native town of Madras, in some parts of Bombay^ 
and in somo of the otljer large towns the buildings are so crowded together 
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as to render rights of light and air of yital importance. In many of the 
rural districts the peasant has to depend upon irrigation for his crops. 
Consequently rights to the flow of water are strenuously claimed, and 
often as strenuously denied. In some parts of lower Bengal fights on this 
account are of frequent occurrence, and often result in bloodshed. Rights 
of fishery in the marshy lakes and small streams are not seldom discussed, 
especially in the Criminal Courts. In the towns, as Mr. Peacock points 
out, *the right of privacy, founded as it is on the Oriental custom of 
secluding females, is of great importance.' The acquisition of this right 
by prescription, grant, or express local usage has been recognized by the 
Courts and by the Legislature. 

The law of Easements was codified by Act V of 1882, which in the first 
instance applied only to the Madras Presidency, to the Central ProTinces, 
and to Coorg. That Act has subsequently been extended to the Province 
of Bombay, and to what arc now called the United Provinces of Agra and 
Oudh, but it has still no application to Bengal or to the Panjab. There 
are other enactments dealing either directly or indirectly with the law of 
Easements, and a considerable quantity of case law, founded upon English 
cases, has grown up in India. 

Mr. Peacock's book will be of the greatest possible use to the practitioner 
in India. It is the first attempt to put together the whole law on the 
subject. The arrangement is excellent, and the collection of Acts and 
cases is, as far as we can see, quite complete. All the English cases 
which could be of any assbtance to an Indian Court are cited, sometimes 
perhaps at too great length. The only fault that can be found in this 
book is that the Indian decisions have been put too much in the back- 
ground, and that undue prominence has been given to English authorities, 
some of which can only be applied with variations rendered necessary by 
differences of climate and customs. 



The Annual Practice, 1905. By Thomas Snow, Chaeles Burney, and 
Francis A. Stringer. London: Sweet & Maxwell, Lim. ; 
Stevens & Sons, Lim. 8vo. Two vols, ccxcviii and 2382 pp. 
(25*. net.) 

The A. B. C. Guide to Practice, 1905. By P. A, Stringer. Third 
Edition. (Same publishers.) xvi and 176 pp. (5*. net.) 

The Yearly Supreme Court Practice, 1905. By M. Muir Mackenzie, 
T. WiLLES CfliTTy, S. G. Lushinqton, and John Charles Fox, 
assisted by P. M. Fbancke and Sydney E. Williams. Seventh 
Edition. London : Butterworth & Co. 8vo. One volume, clix 
and 1319 pp. (20*. net.) 
The Annual Practice for 1905 presents no new feature of importance, 
although one of the Tables has been omitted, as the subject (Execution) is 
sufficiently dealt with in another part of the work. The whole book has 
been brought up to date with the usual completeness and accuracy, and 
seems likely to retain its existing and well-deserved popularity. The 
work may be obtained in one volume occupying less bulk than the two 
volumes, but if we may suggest an alteration in such a successful publica- 
tion, it is that in future it should be flattened out a little, by being 
presented in the form of royal octavo. 

Mr. Stringer's little alphabetical guide, now in its third year, has 
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increased in size (since the first edition) by some thirty pages or so. The 
diary, at the end, for ' notes of apf>ointments ' also slightly augments the 
bulk, but the price has not increased. The preface shows that Mr. Stringer 
has resisted many temptations to make additions and developments which 
would stand in the way of his keepiag the size of his book within limits 
' consistent with its purpose as an easily portable summary of procedure 
of a strictly practical kind.' It may be called a 'Handmaid to the 
White Book.* 

The Yearly Practice was one of the first-fruits of Messrs. Butterworth &, 
Go.'s re-awakening enterprise. The former assistant editors, Mr. A. C. 
McBamet and Mr. Archibald Read, have retired, and have been suc- 
ceeded by Mr. Francke and Mr. Sydney Williams, the latter of whom 
assisted in the editorship of the last edition of Daniell's Chancery Practice. 
This (the seventh) edition has been brought up to date. A new feature 
is a time-table for appearance after service out of the jurisdiction of 
writ or notice of writ The third edition may be had, at a slightly 
additional cost, printed on very thin ' Oxford India ' paper. The result 
of using this paper is that the book is reduced in thickness to one inch 
and made very handy. 



A Cowsise Treatue on the Law of Covenants, By Gawayne Baldwin 
Hamilton. London : Stevens & Sons, Lim. xlii and 299 pp. 
{108. 6d.) 

Althouoh the author tells us in his preface that ' almost the whole of 
the book has been rewritten,' we could nearly express our opinion of the 
work by reprinting our review of the first edition. The same merits and 
the same faults appear in each. In some places we have a clear exposition 
of principle excellently illustrated by a reference to cases, in others a 
mere collection of decisions without any attempt to extract a definite rule. 
Here we find clearness of expression, there obscurity of language, and in 
some places a suggestion of inaccuracy. The disappointment which the 
unequal treatment of the subject creates is increased by the impression 
that it is in some measure due to haste or carelessness, which is evidenced 
by other errors than those of the press. The faults of omission are few, 
but not unimportant. In spite, however, of the defects which appear in 
the work, it may be reconmiended as a handy, and generally accurate, book 
of reference. 



A Compendium of the Law of Property in Land^ and of Conveyancing 
relating to such Property, By William Douglas Edwards. 
Fourth Edition. London : Stevens & Haynes. 1904. Ixvii and 
574 pp. 
Thb first edition of this book was published in 1888, and the publication 
of a fourth edition shows, at any rate, that it has held its own among 
rival works of the kind. The book is, however, intrinsically good, and an 
excellent illustration of an exception to the saying Compendia sunt 
dispendia. The impression given by a perusal is that the book is 
thoroughly modem. The author, after pointing out that absolute owner- 
ship of land in England is only possible from a practical point of view, 
and not theoretically, does not hesitate to speak of * ownership ' of land 
without the constant introduction of any saving in explanatory paren- 
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theses. Rights of property in land are diTided into rights constituting 
modes of ownership, and rights inferior to ownership. The modern note 
thus struck is kept up throughout the book, and appears even in such 
details as citation of Statutes. It is eminently conyenient at the present 
day to know the secular year of the passing of an Act, and the strong 
tendency of practical lawyers is to think of their Acts of Parliament by 
the secular, rather than the regnal, year. Though it would be easy to 
criticize what may appear to specialists to be occasionally scanty 
treatment of particular points, yet on the whole a fair balance is 
preserved, and the book is what its title calls it, a ' compendium,' and is 
a useful and reliable compendium of k branch of law which becomes more 
difficult every day. 

Handy Guide to Patent Law and "Practice. Second Edition. By 
GiiiOBGE Fredeeick Emery. London: Effingham Wilson ; Sweet & 
Maxwell^ Lim. 1904. 8vo. xxxiii and 361 pp. (15^. net.) 

Within a comparatively small compass, the major portion of the Patents 
Acts and Rules is quoted textually or, under characteristic headings, em- 
bodied in the exposition. That a second edition has been called for is 
good evidence of its supplying a want. This is not surprising when we 
perceive, together with the general appearance of the work, the fluency of 
the writer and the ease with which the author's ideas are presented. 
Technical phraseology, both legal and industrial, seems to have been 
avoided, so as to befit the Guide to those to whom lawyers' language is so 
often deterrent. The author believes that the Guide will be found suf- 
ficient to meet all requirements, both of the profession and of the public. 
From its pages there may be gathered many useful hints of which, in all 
probability, a number must have occurred to the author in actual practice. 

On a closer examination, the work appears to be rather of an uncritical 
character. There are, in our opinion, too many generalizations from single 
instances, while there abound statements which should be taken con- 
ditionally and not, as propounded, without limitation. Perhaps their 
presence is due to the forcible manner in which propositions are given 
without those hesitations and qualifications that the general public is so 
prone to despise. Faulty revision is also apparent. There are to be seen 
the usual crop of shibboleths of the patent law, the presence of which, we 
suppose, will continue in textbooks so long as it is not generally recognized 
that patent law is as capable of yielding to scientific treatment and systema- 
tization as any other branch of our legal system. The 'Construction 
of the Specification,' which in a scientific disquisition might occupy the 
premier position, is, as usual, referred to a subordinate place. In this 
instance, a few paragraphs on this all-important topic are relegated to the 
^ Trial of a Patent Action,' apparently for a reason that would equally apply 
to the score or so of the other subjects which might be capable of argument 
in Court. For a precedent that a bankrupt's patent passes to the trustee, 
we are referred to the year 1803, the Bankruptcy Act, 1883, for instance, 
being ignored. The full remarks on the ' Title of Specification ' should 
have been considerably modified in view of the Patents Act of 1852 and 
the succeeding Acts and practice. Even if we had not before us Bowden 
V. Herbert Smith (21 R. P. C. 438), which was decided nearly a month 
before the date of the author's preface, we should have demurred to the 
view based on Speckhart v. CampbeU (Times, March 13, 1884)— an appeal 
against an interim injunction and service of a writ in Scotland— that an 
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eqnitable assignee might sue alone for infringement. As regards inter- 
national arrangements, Germany does not appear in the author's list of 
the States within the Conyention of 1883 a^ subsequently modified; also 
the seven months' ' priority/ mentioned on p. 250, should have been altered 
to twelve months', as is alluded to on p. 246. We notice that the author^ 
in discussing the action of Government Departments in regard to using 
patented inventions (p. 95), adopts apparently the standpoint of those 
inventors and patentees who place exaggerated values on what are often 
merely insignificant improvements, if indeed they may even be termed 
improvements. 

The copious index and the table of cases with which the book is f uri> 
nlshed insure a ready reference to the topic on which information is 
desired, while the Conveyancing Forms in an Appendix must undoubtedly 
prove useful. 



^ Tke Law and Practice relating to Letters Patent for Inventions, with an 
Appendix of Statutes^ Rules, and Official Fo^nns. By Valb Nicolas. 
London: Batterworth & Co. 1904. 8vo. xxi and 330 pp. 
{15*. net.) 

Mb. NicoIjAS has succeeded in constructing a clever mosaic of precedents. 
He has selected decisions in such a way that he believes the text refers to 
all the reported cases which are now of any importance. He hopes that 
the treatise may be found useful by members of the legal profession and 
others interested in the subject-matter. The main points of decisions are 
deftly grouped under appropriate titles, with the result that a continuous 
narrative upon patent law is obtained. A quarter of the book is occupied 
by the Patents Acts, Rules, &c., which are set out at length. 

Although we are, elsewhere, constantly reminded that new principles of 
patent law are rarely enunciated, and that decisions in particular cases 
are so dependent on their special facts as to be of little value in other 
cases where the facts are different, yet, so long as precedent secures prac- 
tically the first place in argument, works such as Mr. Nicolas has produced 
will continue to appear. The number of decisions is now so large that 
indexes and precis of judgments must be referred to and employed by 
those who are but occasionally engaged in patent litigation. The value 
of a work such as this depends, to a great extent, not only upon the care 
which has been expended in extracting the gist of authoritative pronounce- 
ments, but also upon the judicious selection of the illustrative cases them- 
selves. In both of these we may say that the author has been successful. 
The author follows closely the decisions to which he directs attention, and 
but seldom interposes his own views upon their effect. Sometimes we 
wish he had done so, for then the trend of conjoined dicta could often 
have been more clearly indicated and possibly have been dismissed in a line 
or two. 

We notice that the author selects DJloncVs case — a case, by the by, 
which has never yet been properly reported — as showing that the first 
patentee of an invention will be considered the true and first inventor as 
against him who makes the invention but does not disclose it to the public 
(p. 27), Perhaps if the author had not refrained from referring to matters 
which were of historical interest only, as he tells us in his preface, he 
would have queried this interpretation of a decision which might have the 
effect of depriving a man of his livelihood contrary to the objects of the 
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Statute of Monopolies and, according to Coke, of Magna Charta (3 Inst. 
182). The author conceiyes (p. 7) that a product per m cannot form the 
subject of a yalid grant, and cites a decision of the Court of Appeal. But 
surely the judgment of the House of Lords in Thierry t. Hiekmann (14 
R. P. C. 105) is sufficient to negative the author's view. But apart from 
that case, what, we may ask, is the subject of valid grant, of which there 
are several examples, where no means are described in the specification 
of manufacturing the product, for the reason that the means are perfectly 
obvious to the operative in the industry affected? As regards the Register 
of Patents, Bo wen L.J. does not appear, from his judgment in Stewart v. 
Casey (9 R. P. C, p. 13), to have been so sure as is the author that in 
section 87 of the Patents Act, 1883, proprietorships in law are meant, as 
opposed to proprietorships in equity. There are several other points of 
a similar character, but of a comparatively minor importance, upon which 
we might have enlarged. On the whole, we think that Mr. Nicolas has 
given us a handy and useful digest of the present-day law and practice 
relating to patents. 

TAe Law of Compeneation far Unexhausted AgricuUvral Improvements. 

By J. W. Willis Bund and Henry Stephen. Third Edition. 

London: Butterworth & Co. and Shaw & Sons. to8 pp. 

(iw. 6d.) 
The group of Acts known as the Agricultural Holdings (England) Acts 
1883 to 1900 is not such a well-arranged and carefully drafted body of 
legislation as to make commentaries superfluous, and we therefore welcome 
this addition to the books dealing with the law of compensation for 
agricultural improvements under these Acts. 

After an introduction stating concisely the general effect of the Acts, 
these Acts and the Allotments and Cottage Gardens Compensation for 
Crops Act, 1887, which though not one of the group is in pari materia^ 
are given in full with annotations on each section and references to 
all recent decisions. The notes are on the whole helpful, but we 
take exception to the note to s. 31 of the Act of 1883 on p. 30 that 
< as most of the land in this country is vested in trustees, the charge 
for compensation will not generally be a charge that creates any personal 
liability/ We venture to say that this is an exaggerated statement 
and that in the large majority of claims made under the Act there has 
been a landlord personally liable. Section 4 of the Market Gardeners' 
Compensation Act, 1895, is obscure and has given rise to many difficult 
questions, and we think it should have been more fully dealt with in 
the note, and it should have been shown under the light of Smiih v. 
Callander ([1901] A. C. 297) in what cases a tenant of a holding used as 
a market garden at the date of the Act can claim compensation. The 
statement on p. 68, that under s. i of the Act of 1900 one of the 
questions to be considered on the valuation of an improvement is whether 
it has increased the letting value *• to the actual incoming tenant,' is, it is 
submitted, wrong. The value to be ascertained is that *• to on incoming 
tenant,' which is a very different thing, and it does not in the least signify 
for this purpose whether the holding is relet or what course of cultivation 
the new tenant (if any) may choose to follow. Generally we think there 
has been some misapprehension of the principles which should guide 
a valuation, and the notes to this important section will not tend to assist 
a valuer seeking information as to his duties. The note to s. 2, sub-s. 3 of 
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the same Act should have drawn attention to the important fact that it 
enables claims for tillages, unconsumed manure, hay, straw, Ac, which are 
outside the Act and depend upon custom or express agreement, to be dealt 
with in the same valuation as claims under the Act. 

Chapter 11 contains a useful statement of existing customs of the country 
which seems fairly complete, except that it neglects the important agri- 
cultural counties of Kent and Yorkshire, but cleariy some of the so-called 
customs are not real customs of the country at all which would be provable 
in Court, but merely statements of the general practice of valuers and 
estate agents in the district. Chapter IV contains a large variety of useful 
forms, and the Index seems to be full and exhaustive. 



Tie Law of Limited Liability Companies in New Zealand, By Charles 
Bkucs Morison. New Zealand : Gordon & Gotch Proprietary, 
Lim. London : Stevens & Haynes. 1904. 8vo. 850 pp. 

This work of Mr. Morison's is one of great value, not only as a guide 
to Company law in New Zealand, including the very special legislation 
as to mining companies, but as a commentary on English company law. 
New Zealand consolidated its company law in 1903 — of which consolidation 
Mr. Morison may justly say * Pars magna fui,' and what it has retained, and 
what it has rejected, and what it has added are equally full of instruction 
for English lawyers. For instance, private companies in their various 
forms — limited liability partnerships, one-man companies and syndicates — 
are never mentioned in the English Acts, though they form in fact half the 
companies registered : in the New Zealand Act of 1903 a whole Part of the 
Act is specially devoted to private companies and the provisions proper to 
them. 

It is interesting, too, to observe that New Zealand has abandoned a com- 
pulsory share qualification for directors, such a provision having been found 
in practice to create difficulties. In the matter of registration of mortgages 
and charges, of going to allotment and the allowance of commission for 
placing shares, the New Zealand Act follows the English Act of 1900. 
It is somewhat surprising, however, to find the New Zealand Act giving 
statutory effect to the English decisions of Lee v. Hu Neuchaid Co,, and 
Vemer v. The Oeneral Truet Co. These cases allow wasting property to 
be paid away in dividends without the Court's leave to reduce capital, and 
did not escape the criticism of the Law Lords in Dover v. Cory, but they 
are apparently acceptable in New Zealand where there is much working of 
wasting property. 

Mr. Morison understands his subject thoroughly, and this fact gives a 
special value to his discussion of points and principles. 

The Dictionary of Legal Quotatiofie. By James William Nortx)N- 

Kyshs. London: Sweet & Maxwell, Idm. 1904. 8vo. xxi 

and 344 pp. (los. 6d.) 

This book is not an index of such formulas or phrases as are most 

commonly cited in English-speaking courts of law, but a commonplace 

book of judicial or sometimes extra-judicial dicta, arranged with a view 

to recreation rather than professional utility. No two members of the 

Bar, probably, would make up such a book in the same way ; very few 

would be able to give any reason for making it in one way more than 

another; and any man pretty familiar with the reports could suggest 

many additions to almost any other man's collection. Mr. Norton-Kyshe 
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has brought together many interesting and amusing extracts, including 
passages from the reports of the seventeenth and eighteenth centuries^ 
!Krhich deserve to be better known than they are. It would be unreason- 
able to complain of some excess of liberality in reproducing sayings of no 
extraordinary merit or importance. The only serious omission we have 
noticed is that of the opinion of Parke B. in Mirehouu v. EenneU, i CI. & F. 
at p. 4269 an opinion of special value which clearly deserved a place 
under the head of 'Judicial Decisions.* A title of * Proverbs and 
Proverbial Sayings' would have accounted for a good many of the 
remarks which the learned author, in a kind of despair, has set down as 
* Miscellaneous.' 



Oiffoode Hall, Beminiscences of the Bench and Bar. By James Clbland 
Hamilton. With lUnstrations. Toronto: The Carswell Co., 
Lim. 1904. 4to. xii and 196 pp. 

ThIs is a pleasant book of notes and stories, and interesting to those 
who, like the present writer, have made personal acquaintance with 
Toronto and Osgoode Hall. We are tempted to extract one judicial pun. 
A loud-voiced counsel was arguing in the old Court of Error and Appeal 
at Toronto, when the following question and answer passed between a 
Qiief Justice and one of his brethren: — *Do you think Mr. Blank is sound ? 
— yes, I think he is all sound.' A curious little fact is that French- 
Canadian advocates lately found or professed to find it impossible to 
translate the common form of address to the Bench, and broke into 
English in order to say * Your Lordships/ Before 1901 the Judges of the 
Province of Quebec were 'Tour Honour,' like the Vice-Chancellors in 
England before the Judicature Act. 



The Law of Insurance* By Jakes Biggs Porter^ assisted by 
W. Fbildex Crates. Fourth Edition. London: Stevens ftHaynes. 
8vo. xliii and 578 pp. (ax*.) 

This edition of Mr. Porter's book treats of the law of insurance, not 
only as regards life, but also fire, accident, and guarantee, and refers to 
cases (many of them decided since the third edition appeared) of the 
English, Scotch, Lrish, American, and Canadian Courts. We have found 
former editions of Mr. Porter's work useful in practice, and this edition 
has been satisfactorily brought up to date. Recent decisions on accident 
policies are not numerous. Mr. Justice Buckley had one of these policies 
before him in December last, but the only points arising were as to the 
meaning of the instrument. One passage in the chapter on accident 
insurance is as follows : ^ The assured left a steamer to walk home, and 
"while so doing was injured by an accident from which he died. The 
Supreme Court of the United States held that his own legs were not a 
conveyance, public or private, within the meaning of a policy against 
death by accident whilst travelling by public or private conveyance.' 



Illtutrationi of Advocacy. By B. Harris, K.C. Fourth Edition. 

London : Stevens & Haynes. 1904. Svo. viii and 273 pp. {'J9.6d.) 

Matthew Arnold, it is said, was greatly relieved when he heard that the 

assassin of President Lincoln in striking the fatal blow had exclaimed, 

' Sic semper tyrannis ! ' and we confess to a somewhat similar sense of 
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relief in coming upon an analysis of Cicero's speech in defence of Roscius 
among Mr. Harris's ' Illustrations ' : and this ^rithout any desire to dis* 
parage the said Illustrations, which are yaried and entertaining and serre 
well to show how the game is played. The < Illustrations ' are supplementary 
to the author's * Hints on Advocacy/ and likely to he eyen more popular 
as being more ' immersed in matter.' A doubt, it is true, will suggest 
itself how far ' Hints ' or * Illustrations ' of this kind will avail the aspirant 
— whether advocacy is not after all an art unteachable, untaught — ^a 
natural gift. In its highest range it certainly is so; but we may get 
some useful practical lessons for Court work without expecting to ' soar to 
the empyrean ' by their aid. 



Ah Esiog on the Earlj^ History of tke Law Merehanty being the Yorke 
Prize Essay for the year 1903. By W. Mitchell. Cambridge : 
at the University Press. 1904. 8vo. 176 pp. 

This is a small book, but deserving of serious attention. It contains 
much good work in both English and Continental materials for the history 
of the Law Merchant, of which some are unpublished^ and a great part, 
though accessible, unfamiliar except to special students of mediaeval 
history. The author writes as an historian, not as a lawyer, but perhaps 
this is all the better. What we most want to know is how Uie Law 
Merchant really worked, and what amount of local variety co-existed with 
its cosmopolitan usage. We hope Mr. Mitchell will not abandon the line 
of research he has well begun. 



We have also received : — 

Concise Precedents in Conveyancing, with practical notes, j-c. By M. G. 
Davidson and S. Wadswobth. Eighteenth Edition. London : Sweet & 
Maxwell, Lim. 1904. 8vo. xxxix and 999 pp. (a5«.) — In this edition 
of 'Davidson's Concise Precedents/ some new precedents have been inserted 
and alterations and additions made to the old precedents where necessary. 
The introductory observations and notes have been revised, recent cases 
added, and the Land Transfer Rules incorporated in the observations 
upon the Land Transfer Acts, 1875 and 1897. * ^^^ eighteenth edition of 
a standard work is almost beyond criticism. 

FohoeU's Principles and Practice of the Law of Evidence. Eighth Edition. 
By JoHir CuTLSB, E. C. and Chasles F. Caoney. London : Butterworth ft 
Co. 1904. 8vo. Ixiv,583and39pp. (205.)— Powell on Evidence is probably 
the best known of the small books on the subject. It may be accepted by 
the practitioner as a safe guide to a difficult branch of the law. The 
present edition has been slightly reduced in bulk by the elimination of 
some matters of historical interest. Cases are brought down to April last 
and a good deal of other new matter has been added, including the County 
Court Rules, 1903, Orders XVI, XVIII, XIX, dealing with evidence and 
discovery. We are glad to see that the new edition contains a table of 
statutes. 

Le Code Civil, 1804-1904. Livre du centenaire publie par la Soci^ti 
d ^etudes legislatives. Paris : Arthur Rousseau. 1904. 2 vols. La. 8vo. 
VOL. XXI. H 
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1 and 1-582, 583-1128 pp. — The contents of these commemoratiye 
volumes are of singular interest and variety. Such names as those of 
Albert Sorel, Esmein, Saleilles, Lyon-Caen, Eohler, Chironi, Asser, are 
more than sufficient warranty of the quality. Mr. Mignault of Montreal 
contributes an article on the influence of the Code in French Canada. 
The Civil Code of Lower Canada is modelled in point of form on the Code 
Napoleon, and largely coincides with it in substance, but still has 
preserved a good deal of the custom of Paris which was the law of the 
Province of Quebec till 1866. 

The Bevtaed Statutes relating to Copyrights^ mth notations of the provisions 
of the Act of JvXy 8, 1870, and aU subsequent copyright Enactments, ^c 
Prepared by Thobvald Solbsbo. Washington: Government Printing 
Office. 1904. *4to. 55 pp. — Any one interested in the reform of 
copyright legislation can obtain a copy of this work on application to the 
Register of Copyrights, Mr. Thorvald Solberg, Library of Congress, 
Washington, D. C. 

EinfUhrung in die Eeehtswissensehaft. Von Ebwin Gbttebeb in Mtinchen. 
La. 8vo. 74 pp. — In second edition of Birkmeyer's Encyklop&die der Rechts- 
wissenschaft ; revised and with some new matter, especially as to adminis- 
trative proceedings and arbitration. The first edition was noticed in 
L. Q. R. xvii. 105. 

The Law of Copyright in works of Literature and Art, By Walteb 
Abthub Copinoeb. Fourth Edition. By J. M. Easton. London : 
Stevens A Haynes. 1904. La. 8vo. xlv, 816 and ccxciv (Appendices 
and Lidex) pp. 

A Treaiiston the System of Evidence in Trials at Commmi Law, including 
the Statutes and Judicial Decisions of aU Jurisdictions of the United States, 
By John Hekby Wigmobe. Four vols. Vols. I & II. Boston : Little, 
Brown & Co. 1904. La. 8vo. li^ xxi and 1974 pp. 

Montesquieu, By Sir Coubtenay Ilbebt, E.C.S.I., CLE. The 
Romanes Lecture, 1904; delivered in the Sheldonian Theatre, Oxford, 
June 4, 1904. Oxford: at the Clarendon Press. London: Henry 
Frowde. 1904. 8vo. 46 pp. (20. net.) 

Ths Second American Conference on International Arbitration, Held in 
Washington, D.C., January 12, 1904. Washington, D.C. : Gibson Bros. 
1904. 8vo. 169 pp. 

A Flea for a better system of Legal Education in the Provinces. By 
G. Gloveb Alexandeb. Reprinted, with additions, from the 'Law 
Magazine and Review.' London : Jordan & Sons, Lim. 8vo. 36 pp. 

Nationalisation du sol et Socialisms, Par Edouakd Esoabba. Paris : 
Henri Jouve. 1904. 8vo. 332 pp. 

Tratt€Uo di furto. Da Yincekzo Manziki. Parte seconda. State 
generale sociologico e giuridico del furto. Vol. I. II furto nella 
sociologia. Torino: Unione Tipografico-editrice. 1905. 8vo. vi 
and 614 pp. (&'. 8.) 

Sdden Society Publications, Borough Customs, vol. I. Edited for the 
Selden Society by Maby Baieson. London: Bernard Quaritch. 1904. 
4to. lix and 338 pp. 
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Every Man's Own Lawyer. Forty-second Edition, carefully revised, 
including legislation of 1904. London: Crosby, Lock wood & Son. 1905. 
8to. xvi and 790 pp. (6<. Sc^.) 

Criminal Proceedings on Indictment and Informalion (m England and 
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NOTES. 

A YEAR ago, in commenting on Dato9<m v. G. K 8f City JZy. [1904] 
- I K. B. 277, 73 L J. K. B. 174, we ventured to suggest, with all 
respect for the opinion of the late Mr. Justice Wright, that a ckim 
to compensation under the Lands Clauses Act for damage done to 
land by authorized works is in substance more like an incident of 
ownership than a right of action for damages, and is therefore not 
such a chose in actionas the rule of public policy will not allow to 
be assigned: L.Q.R. xx. 113. The suggestion is now justified by 
the decision of the Court of Appeal in the same case^ [1905] 1 E. B. 
260, 271, 275, 74 L. J. E. B. 1 90. ' It was said in argument/ the Court 
said, ' that the right which Blake purported to assign was simply a 
claim to damages for a wrongful act, and therefore incapable of 
assignment. With this contention we do not agree. It was, in our 
opinion, a right, arising directly under the notice to treat served by 
the defendants, to compensation for damage which might be done in 
the lawful exercise of powers conferred on them by the Legislature. 
. . . The payment may be regarded as the price payable for the exer- 
cise of the powers, and in our Judgment was property.' And the 
assignment of it, especiaUy when it is incidental to a conveyance 
of the lands, ' seems to be very far removed from being a transfer 
of a mere right of litigation.' Wright J. was of the same opinion 
as regards that part of the case where there was a notice to treat, 
though on the facts he did not arrive at the same conclusion as the 
Court of Appeal ; but he thought that, in the absence of a notice to 
treat, the right to compensation was in the nature of damages for 
a wrong. The Court of Appeal did not recognize this distinction. 
' No action could be brought against the defendants in respect of 
any act done by them in exercise of their statutory powers ... we 
think that the claim was in substance for the price payable by the 
defendants for the exercise of the legal right conferred on them by 
statute.' There is much to be said for maintaining the rule of policy 
against the assignment of claims for personal wrongs, even by doing 
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some little violence to the unguarded language of the Judicature 
Act : but there is nothing to be said for making the rule absurd by 
including some causes of action and excluding others on technical 
grounds, and we think the decision of the Court of Appeal welcome 
as being both sound in law and intelligible to lay reason. 



The morality of the law is certainly on some points above the 
ethical standard of commerce. This is the inference to be dittwn 
from Hippesley v. Knee Bros, [1905] i K. B. i, 74 L. J. K. B. 68, 
and Powell and Thomas v. Evan Jones Sf Co, [1905] i K. B. 11, 74 
L. J. E. B. 115, C. A. Both cases ought to impress upon traders 
that an agent may make no pecuniary advantage out of his 
dealings for his principal which is unknown to the principal. 
A secret commission, call it what you will, is a fraud. We slightly 
regret that under the very exceptional circumstances of Uippesley v. 
Knee Bros, an agent was allowed to retain his commission, though 
he had without fraud received moneys which he had not mentioned 
to his employer. It is of the highest importance that the Courts 
should in no way whatever even appear to countenance any kind, 
of secret gain by an agent. 



A man employed to repair a wheel of a van is not an insurer of 
every one who drives the van afterwards against damage caused by 
any defect in that wheel. So the Court of Appeal has decided in 
Earl V. Lubbock [1905] I K.B. 253, 74 L.J. K.B. lai, following 
Winterbottom v. Wright^ 10 M. & W. 109, 6a R.R. 534. Counsel 
for the plaintiff endeavoured to distinguish Winterbottom v. Wright 
on the ground that it applied only to omission and not to misfeas- 
ance ; but the Court thought so little of this argument that no 
notice of it occurs in the judgments. It is difScult to see that on 
the facts there was any evidence of negligence at all. The Court, 
however, dealt squarely with the point of law, and declined, in 
effect, to put a cart-wheel in the category of dangerous instruments. 
If the law were according to the plaintiff's argument, ' No prudent 
man would contract to make or repair what the employer intended 
to permit others to use in the way of his trade ' : per Mathew L. J. 



Amendment of the Workmen's Compensation Act is promised ; 
and it was high time. It is hardly too much to say of the Act 
that, when it emerged from the House of Commons, it had practi- 
cally been redrawn by a ihiscellaneous committee of laymen, who 
had excellent intentions but little draftsmanship and no law. The 
result was that, intending to create a cheap and simple summary 
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procedure, the wisdom of Pwliament created a new and singularly 
embarrassing class of questions of mixed law and fact; and the 
Court of Appeal has now had to consider whether a ladder — or 
rather *the arrangement which is commonly called a ladder' — 
' is afflicted with the incapacity of ever becoming a scaffolding ' : 
O'Brien v. Dobbie ^ Son [1905] i K. B. 346, 74 L. J. K. B. 268. The 
folly of the 'thirty feet ' provision — foisted in from another statutory 
definition made for a quite distinct purpose — is further illustrated 
by Ilarf/ey v. Quid [1905] i K. B. 359, 74 L. J. K. B. 257, C. A. 
On the other hand, the attempt of a partner who * himself works ' 
in the partnership business 'and receives sums which are called 
wages' to claim compensation under the Act from the firm of 
which he is a member, can only be regarded as one of those 
adventurous experiments which the draftsman cannot be expected 
to foresee : Mis v. Joseph Ellis 8f Co. [1905] i K. B. 324, 74 L. J. K. B. 
229, C. A. 

* The necessitous man is not a free man.' Here — in these words 
of Lord Northington — we have the principle which underlay the 
old Chancery jurisdiction as to unconscionable bargains and which 
inspires the new Moneylenders Act. The necessitous man is acting 
under coercion : his poverty but not his will consents : and a Court 
of Equity is bound to come to the rescue : but the Court is setting 
itself an extremely difficult task — getting into a 'very wide sea' 
when it undertakes to determine the risks incident to these money- 
lending transactions as affecting the contract. No man in his 
senses — as the moneylender in Saufiders v. Newbold [1905] i Ch. 260, 
74 L.J. Ch. J 20, C. A. knew — would do such a thing as the bbiTower 
there did, that is, borrow £2,000 at more than 100 per cent, interest 
when he had property to the amount of £42,000 in readily realizable 
securities ; and in fact the borrower's brain had been weakened by 
habits of drinking, and he was not fit to make a bargain. He was 
decoyed into the transaction by a confederate of the moneylender. 
Hence the Court was fully justified in remodelling the contract ; 
but it would have been more satisfactory if the decision had gone 
on the ground of incapacity or imposition rather than on the 
degree of risk involved in the loan — a criterion which is likely to 
lead to many difficulties in the future. We have mentioned once or 
twice that there is a line of quite modem decisions in the Indian 
High Courts, especially that of AUahabad, which our Courts might 
find instructive. 

When a lady, though a lunatic so found, is normally sane and 
has property amounting to £70,000 and relatives with claims upon 
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her, it is only natural that she should wish to dispose of it for their 
benefit, and the more so if she happens to be illegitimate and the 
law will not recognize such claims of relationship. The deed poll 
which was the subject of the controversy in Re Walker [1905] 
I Ch. 160, 74 L. J. Ch. 86, C. A., had, on the medical evidence, been 
executed by the lady in a lucid interval and when she was fully 
competent, so far as her mental condition was concerned, to execute 
it. The difficulty which weighed with the Court was that such 
a disposition might lead to a conflict of control over the lunatic's 
property, for though the deed reserved to the lady a life interest 
in all the property it would create vested interests in remainder, 
and the persons entitled to these might claim to interfere with the 
discretion of the Court as custodian of the whole of the property. 
It is better and safer, in fact, that the Court should have an entirely 
free hand in the administration of a lunatic's property, and the 
hardship is not after all much, because the lunatic can make a will 
in a lucid interval, bestowing what benefits she or he likes without 
creating any of the difficulties that attend a deed. The policy of 
English law in its dealings with lunatics and their property 
has always been to make the welfare of the lunatic the primary 
and paramount consideration, and this is best secured by an 
undivided control on the part of the Court. 



The rule of English law is that conditions in general restraint of 
marriage are void, and the reason is well given by Chief Justice 
Wilmot that ' they tend to depopulation-^the greatest of all political 
sins' — a reason which loses none of its force with the dwindling 
birthrate revealed to us by the Returns of the Registrar-General. 
To this general principle — which needs emphasizing because the 
law on the subject has become such an 'ungodly jumble' — the 
Courts have allowed exceptions where the restraint has extended 
only to particular persons or classes of persons, or has required 
consent by persons in authority, or has related to a second marriage : 
but it is certainly startling to find that a lady who manies at the 
mature age of thirty-four, or for the matter of that at sixty or 
seventy, is to forfeit all the provision for hei*self and her children 
because she has not got the consent of an uncle, though her engage- 
ment has had the consent and approval of her mother: Re Whiting' 9 
SeMemenl, Whiting v. Be Rutzen [1905] 1 Ch. 96, 74 L. J. Ch. 207, 
C. A. The fact that there is a gift over may show that the condition 
is not in terrorem only, but it does not make it any the more reason- 
able. The caprice of testators is illimitable, and in many points 
the Coui-ts are compelled to tolerate it, but in a matter of public 
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policy like marriage the Court may well interpose a check on its 
vagaries; nor are judicial views, which dictated decisions one 
hundred or two hundred years ago, conclusive. Social ideas on 
this subject have undergone a great change. As Vaughan 
Williams L. J. says, ' This branch of the law is one with which 
it is not very satisfactory to deal.' Another moral of this and 
some other branches of equity jurisprudence is that a little civilian 
learning is a dangerous thing. 



Alien immigration has of late been exercising the minds of a great 
many persons, and it seems probable that the immigration of alien 
corporations will in the future come in for a good deal more 
attention. Here at home we find ourselves invaded by hundreds 
of companies registered in Quemsey, and by virtue of their domicU 
of origin emancipated from all the checks imposed by the Companies 
Act, 1900. In RUdon Iran 8f Locomotive Works v. Fumew [1905] 
I K. B. 304, 74 L. J. K. B. 243, we get the other side of the picture 
— an English limited company invading California, making con- 
tracts there which by Califomian law involve a personal liability 
on the part of the shareholders, and then the shareholders disclaim- 
ing liability on the iTtrength of the limited liability constitution of 
their company under English l^w. Fortunately for the defendant 
shareholder the forum was an English Court : a Califomian Court 
might have arrived at quite a different conclusion : it might have 
treated the company as having elected to trade under the law of 
its adopted country — but from the standpoint of an English Court 
it was impossible to hold that a shareholder as such could incur 
any liability beyond the payment in full of his shares. In future, 
however, it will behove persons at home and abroad who deal with 
alien corporations to ascertain exactly what their constitution is : 
and to this end many countries — our own colonies among them — 
are requiring foreign trading corporations to file copies of their con- 
stitution as a condition of permission to trade. 



In NMet and Pott's Contract [1905] i Ch. 391, Farwell J. had to 
deal with the nice question whether, on a title being acquired by 
a squatter under the Statute of Limitations, the land in his hands 
is or is not discharged of a restrictive covenant so that it will not 
afiect a subsequent purchaser even if he has notice. The learned judge 
decided that such a purchaser is as much bound as if he held under 
a continuous title. The equitable obligation does not run with any 
particular title, and there is nothing in the Statute to extinguish 
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it in favour of a successful trespasser, nor, therefore, of any one 
claiming through him. Further, the learned judge held that a 
purchaser from the squatter who does not insist on a forty years' 
title has constructive notice of any restriction which would have 
appeared if the full title had been produced. This may seem a hard 
rule, but it follows the authorities. 



Business men will probably be a little disquieted by the decision in 
Rainford v. Keith [ 1 905] i Oh. ^96, 74 L. J. Ch. 1 56. The note indorsed 
on the share certificate in that case — that ' without the production 
of this certificate no transfer of the shares mentioned therein can 
be registered' — is now common form, and the business world may 
well be pardoned for thinking that it means what it says : that is^ 
that it is a guarantee on the part of the company that the company 
will not register a transfer of the shares without the certificate being 
produced to it ; and as a corollary therefrom, that so long as a person 
with a claim on the shares holds the certificate he is safe. The 
business man must now, however, disabuse his mind of this idea. 
The note in question is nothing more than a warning to the shai-e- 
holder to take care of the certificate, because without it he cannot 
compel the company to register a transfer. This view of the note 
may be correct, but it very much depreciates the value of a share 
certificate, inasmuch as its possession gives the holder no security 
against his title being defeated by any plausible excuse which the 
registered owner of the shares on applying to transfer them may 
be able to palm off on directors to account for the absence of the 
certificate. 

In dealing with questions of share certificates it is impossible 
to treat the certificate or any note indorsed on it as a matter 
merely between the company and the registered shareholder and 
to ignore its quasi-negotiability among business men at the present 
day. The raUon $Stre of a certificate is to make the shares readily 
transferable, and on any transfer the certificate ought always to be 
produced : if it is not directors ought to be satisfied with nothing 
short of the most convincing evidence of its having been lost or 
destroyed. It is the dii-ectors' duty, not the transferor's or trans- 
feree's, as the Court of Appeal have recently laid down, to safeguard 
the register. ^^ 

IT, a married woman, about to institute proceedings against her 
husband B^ for judicial separation, consulted X^ an eminent physician, 
in 1 90 1, and submitted herself to an examination by him with the 
view of having him as a witness for her in the proposed proceedings. 
The opinion expressed by X was adverse to W^ and when evidence 
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came to be led a year later, X was not made a witness for W. 
Hy however, called in X as a witness for him, and to enable him 
to give evidence W again submitted herself to examination by X* 
^alleged that X communicated to ZTand to bis advisers what he 
had learned on his visit to W vol 190J, and undoubtedly X in the 
witness-box communicated certain matters which he had learned 
on his first examination of W. X also produced and read to the 
Court his private note-book, containing jottings made by him at 
the time of his visit in 1901. The jottings contained shortly the 
advice given to W and her friends and ended with — * This view not 
pleasing to patient nor to her father, and it seems they are bent 
upon inducing premature labour, so as to free the patient of any 
permanent reminder of this marriage, and if possible obtain a 
separation.' F's action for separation was unsuccessful, a result 
due in great measure in her opinion to the evidence given by X. 
IT then instituted an action against X for damages for (a) breach 
of confidentiality, and [b) slander, the above clause in the jottings 
being innuendoed to mean that W was desirous criminally to 
procure abortion — M^Ewan v. Watson^ 1904, 4^ Scottish Law 
Reporter 213. The Court held that what was uttered by X in the 
witness-box was absolutely privileged, and could not be made the 
subject of inquiry. The Court, however, allowed W to submit to 
& jury the question whether X had slandered her by stating to // 
and his advisers what was contained in the jottings. On the 
interesting question of breach of confidentiality the Court dis- 
allowed an issue, partly because W had not specified with sufficient 
clearness the breach of confidence committed, and pai*tly because 
any injury suffered by W through the breach of confidence would 
be covered by any damages awarded under the issue allowed. 
Lord Trayner said : ' A medical man called in to advise a patient is 
well advised when he declines to say even that he has been con- 
sulted, but it depends on what he says whether his statement is 
actionable or not. It may be indiscreet but not actionable. For 
example, if a medical man said to A that he had been called in to 
see By and on being asked by A what was the matter with B, he 
replied that he was labouring under a severe cold — ^that would not 
be actionable. On the other hand, if he stated that B was labouring 
under some malady, the consequence of misconduct, that would or 
might be actionable.' 

A correspondent writes : — 

*Li the Law Quartebly Review for October 1903 (xix. p. 365) 
I drew attention to the decision in the undefended case of Houghton 
V. HoughUm [1903] P. 150, 7 a L. J. P. 31, and pointed out that the 
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result arrived at by Jeune P., namely, that when a husband, guilty 
of adultery, which the wife has condoned, is afterwards guilty of 
desertion, the desertion revives the condoned adultery, and entitles 
the wife to divorce, was pronounced without Collins v. Collins 
(1884) 9 App. Cas. 205 being brought before the Court, and that 
JDenfs case (4 Sw. & Tr. 105), relied upon in HoughtofiCs case, can be 
regarded as of only doubtful authority in view of the way in which 
it was treated in Collinses case. I desire now to draw attention to 
Copsey V. Copsey [1905] P. 94, where in an undefended suit it was 
held, following Houghton's case, that desertion for two years without 
reasonable excuse revives condoned adultery where the husband is 
the petitioner. One may be permitted to remain of opinion that 
had Collins' s case— in which all the English authorities were before 
the Court and it was not stated by any of the judges that the law 
of England differed from that of Scotland on this point — been 
brought before the Court, the judgment in Copsey^s case would not 
have been pronounced ; but the decision is instructive as yielding 
an excellent example of the way in which cases, undefended or not 
fully argued, do, by following others of a like kind, come in time to 
constitute a rule of wide application. 

B. M. w; 
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THE HAGUE COURT AND VITAL INTERESTS. 

ALTHOUGH the permanent International Court of Arbitration 
. has now been in existence for over five years, it is still regarded 
in the public mind, and especially in the English judicial mind, 
more or less as a sort of concession 6f practical men to popular 
sentiment, or perhaps, still more, to popular ignorance. The object 
of this article will be to examine the position of the Hague Court 
in connexion with the scope of Arbitration. 

To understand this position we must go back to the state of 
things which existed prior to the conclusion of the International 
Convention which created the Court. 

In the century just ended over a hundred international di£S- 
culties were settled by arbitration, and the number has gradually 
increased in proportion to the increase of international intercourse, 
till at the present day we may say with Lord Alverstone, that it is 'no 
longer thought necessary to advocate the principle of International 
Arbitration; it is now regarded as so fully recognized by all 
civilized nations that it. has become unnecessary to argue in its 
support^.* 

It has also long been in favour among international jurists. 
One of the first matters dealt with by the Institute of International 
Law after its foundation in 1873 was a ' Frojet de R^lement pour 
la Brochure Arbitrale Internationale ^' a model of procedure which 
has been followed ever since then more or less in practice. More 
recently, in 1895, ^^^ International Law Association drew up 
another scheme of regulations dealing more fully with the reception 
of evidence, and which is in closer conformity with the practice 
of our Common Law \ 

International jurists, however, were generally agreed that Arbi- 
tration is not adapted for a certain class of conflicts. Thus, even 
so warm an advocate of peace as the late M. Rolin-Jacquemyns, 
excluded from the scope of Arbitration all questions affecting the 
honour or the existence of States ^. 

^ Address delivered in 1895 at the Seventeenth Conference of the Association for 
the Reform and Oodifioation of the Law of Nations. Report, p. 37. 
' Annuaire de I'Institut de Droit International, i^ ann^, 1877, p. ia6. 
' Report for 1895, p. 59. 
* Probldme final du Droit International* Revue de Droit International, 1877, 

p. 16 K 
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The late Lord Russell of Killowen, in the same order of ideas, 
said : ' Men do not arbitrate where character is at stake, nor will 
any self-respecting nation readily arbitrate on questions touching 
its national independence, or affecting its honour ^.' 

On the other hand many distinguished men, such as the late 
Lord Derby, and such profound and yet practical thinkers as 
John S. Mill, entei-tained the possibility of a permanent system of 
Arbitration. 

Jurists, statesmen, and other practical men in fact had begun, 
towards the close of the century, seriously to think about extending 
the scope of Arbitration, about general Treaties of Arbitration, and 
about the possibility of a permanent Court of Arbitration, without 
that ironical undercurrent which marked the expression of their 
feeling towards a method of settling international difRculties which 
had been made slightly ridiculous by the exaggerated hopes built 
upon it by some of its more injudicious advocates. 

It was therefore only a partial surprise to Englishmen when 
they heard in 1896 that so practical and, one might say, so 
thoroughly English a statesman as Lord Salisbury was actually in 
person directing negotiations with the United States Qovemment, 
for the conclusion of a peimanent Treaty of Arbitration between 
the two Anglo-Saxon peoples. 

These negotiations resulted in the signature, on January i r, 1897, 
by Lord (then Sir Julian) Pauncefote, British Ambassador to 
Washington, and Mr. Olney, on behalf of the United States Govern- 
ment, of a general Treaty of Arbitration to last for five years. 
The parties were to bind themselves to submit to arbitration all 
questions in difference between them and which diplomacy had 
failed to settle. 

There were to be three classes of arbitration tribunals. For 
questions of indemnity up to £100,000, three arbitrators were to 
be necessary. When more than that sum was in dispute, five 
arbitrators were to be called in. For territorial or national ques*' 
tions six arbitrators were made necessary. In case of the arbi- 
trators finding it impossible to form the required majorities, a 
friendly Power was to be called in to mediate. 

The chief clauses in the Treaty were Article VI and Article VII. 

Article VI was as follows : — 

* Any controversy which shall involve the determination of terri- 
torial claims shall be submitted to a tribunal composed of six 
members, three of whom shall be Judges of the British Supreme 
Court of Judicature, or members of the Judicial Committee of the 
Privy Council, to be nominated by her Britannic Majesty, and the 

^ Address at Saratoga to the American Bar Association, August 20, 1896. 
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other of whom shall be Judges of the Supreme Court of the United 
States, or Justices of the Circuit Coui*ts, to be nominated by the 
President of the United States, whose award by a majority 01 not 
less than five to one shall be final In case of an award made by 
less than the prescribed majority, the award shall also be final, 
unless either Power shall, within three months after the award has 
been reported, protest that the same is en*oneous, in which case the. 
award shall be of no validity. In the event of an award made by 
less than the prescribed majority and protested fus above provided, 
or if- the members of the Arbitral Tribunal shall be equally 
divided, there shall be no recourse to hostile measures ot any 
description until the mediation of one or more friendly Powers has 
been invited by one or both of the high contracting parties.' 

Article VII provided for decision by a tribunal similarly com- 
posed of all questions ' of principle of grave general importance 
afiecting the national rights' of either State, 'as distinguished 
from the private rights whereof it is merely the International 
representative.' 

The essential point in this project was that the arbitrators were 
to belong exclusively to the two contracting States. The idea 
which had prevailed until then in the constituting of Courts of 
Arbitration was that the arbitrator or umpire, if more than one, 
was necessarily a person who, by his independence and entire 
detachment from the interests involved, had the requisite impar- 
tiality for the pure and simple application of principles of justica 
It was thought that nations could only apply as between them- 
selves the same principles as regulate litigation between citizens. 
And indeed the assimilation is reasonable and perfectly practical 
for questions of indemnity, which constitute the majority of inter- 
national differences. 

Negotiations shortly afterwards between the Italian and Argentine 
Qovemments resulted in a permanent Treaty of Arbitration (July 33, 
1898) between the two States concerned for a period of ten years. 
This Treaty, like the Anglo-American one, provides for arbitratioa 
in ' all differences whatever the nature or cause/ but it goes a great 
deal farther. In fact it provides for arbitration ' in its most de- 
veloped form/ imposing no restrictions, even prescribing that the 
'arbitrators shall not be citizens of either of the contracting States, 
nor domiciled nor resident in their territory ' (Art. Ill), 

Neither of the above treaties was ratified. 

Other permanent treaties of arbitration have existed, but as it is 
desirable to treat this question only from the standpoint of the 
feasibility of ai-bitration between States which are de facto exposed 
to the possibility of war, I need not take up time with treaties 
which are rather of academic interest tha^ of practical importance. 
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We have now reached the beginnings of the greatest effort ever 
made by the States of the world to bring about an era of peace 
among mankind. A month afler the signature of the Italo- 
Argentine Treaty, Count Mouravieff placed in the hands of the 
diplomatic representative at the Court of Petersburg a note pro- 
posing that a Confei*ence be called to deal with the problem of 
arresting the progressive increase of armaments and of consolidating 
peace among nations. 

The noble and generous proposal of the Russian Emperor, who is 
now known to have been himself the initiator of the suggestioui 
was everywhere welcomed without a dissentient voice. It was felt 
that nothing but good could result from such a gathering of nations 
called together with the express object of endeavouring by a 
common effort to bring the possible causes of war under control. 

Among the points submitted by the Russian Government for 
deliberation was the following : — 

' To accept in principle the employment of good offices, of media- 
tion and facultative arbitration in cases lending themselves thereto, 
with the object of preventing armed conflicts between nations ; to 
come to an understanding with respect to the mode of applying 
these good offices, and to establish a uniform practice in using 
them.' 

In accepting the invitation Lord Salisbury, referring to this item 
of the programme, specially mentioned Great Britain's 'earnest 
desire to promote by all possible means the principle of recourse to 
mediation and arbititttion for the prevention of war/ 

The Conference, it will be remembered, resulted in three Con- 
ventions, the one concerning us being an ' International Convention 
for the pacific settlement of International Disputes/ 

It was signed on July 29, 1 899, by the accredited representatives 
of ten States. Great Britain, Germany, Italy, and several other 
States were not signatories of the original act, but in due course 
joined the confederacy and at the present moment the Treaty is 
binding practically on the whole civilized world ^. 

Other and extremely useful work was done at the famous Peace 
Conference, but probably the institution of a permanent Court of 
Arbitration with the object of * fiEtcilitating an immediate recourse 
to arbitration' for international differences, will remain for the 
historian its most novel and striking achievement. It was the 
boldest assay ever made by statesmen to substitute, in the regulation 
of international differences, law and order for brute force. 

^ The ratifications of the following States have since been lodged at the Hague : 
Germany, Austria-Hungary, Denmark, Spain, United States, France, Great Britain, 
Italy, Holland, Persia, Portugal, Roumania, Russia, Siam, Sweden and Norway, 
Bulgaria, Japan, Montenegro, Switzerland, Greece, and Mexico. 
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There is something colossal in the very idea of a permanent Court 
of Justice for the decision of differences between States. One thinks 
of the graduation of our national Courts, of how our judicial 
oiganization provides an ever higher rank and greater function, 
as it ascends from rung to rung in the hierarchy, and yet the 
highest rung only deals with very small matters compared with 
the immense interests involved in the decision of an international 
issue. Our sense of prop(Krtion asks where we should find the 
judges great enough to inspire awe and confidence in the mighty 
litigants who are to sheathe their swords and humbly submit their 
differences to this highest jurisdiction of mankind. 

We must therefore not be surprised if States shrank from making 
recourse to the new Court compulsory. In fact they repudiated 
the idea of compulsion in every provision of the Convention, and 
much to the disappointment of many of the more ardent votaries of 
arbitration, it contains specific warnings of its purely optional 
nature. Thus the signatory Powers undertake, in case of grave 
disagreement or conflict, before appealing to arms, * as far as 
circumstances allow,' to have recourse to the good offices or 
mediation of one or more friendly Powers, and, ' as far as circum- 
stances allow,' the Powers may tender their good offices, and the 
exercise of this right can never be considered as an unfriendly act. 
Provision is made ^as far as circumstances allow,' and where 
involving • neither national honour nor vital interests,' for inter- 
national commissions of inquiry which are to have no binding 
chai'acter for the parties. Lastly is constituted the Permanent 
Court of Arbitration to which all questions may be submitted, 
which it has not been possible to settle by diplomacy, but every- 
thing again of an obligatory character in connexion with it has 
been most carefully eliminated. 

For three years after the Hague Court was created, it remained — 
like a marble monument, grand but useless — ^a record of the work of 
Peace it symbolized. At length, the United States of America and 
Mexico 'inaugurated' it, gave it its first case. The two great 
Republics of North and Central America came across the Atlantic 
to the home of Grotius, and submitted a difference between them to 
the jurisdiction of the new and untried Court. As Baron Descamps, 
the eminent Belgian senator and professor, who pleaded the case 
of the United States before the Court, said : ' It was a lesson to the 
Old World.' The judges were all chosen from the permanent list : 
Sir Edward Fry and F. de Martens by the United States, and 
MM. Asser and Savomin-Lohman for Mexico. These in turn chose 
Professor Matzen of Copenhagen as umpire. 

The example set by the United States and Mexico was promptly 
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followed by Great Britain, France, Germany, Italy, Venezuela, and 
Japan ; and those who took part in the creation of the Court may feel 
gratified that novel and exceptional as the Court was, and reluctant 
as States at first appeared to resort to it, public opinion every- 
where has distinctly veered round to a more favourable view of its 
utility. 

But we are still a long way off compulsory arbitration in all 
cases^ and yet it is only compulsory arbitration in all cases which 
can save us from the danger of tliose envenomed controversies 
which from time to time have brought us so near war with our 
nearest neighbours. Such compulsory arbitration alone can preclude, 
to use President Cleveland's words, * those fears and rumours of 
war which of themselves too often assume the proportions of a 
national disaster' (Message, Jan. ii, 1897). 

We have seen that neither Great Britain officially nor her most 
respected spokesmen consider that questions involving the national 
honour or a vital national interest are properly matters within the 
scope of compulsory arbitration. 

Even the Russian project of compulsory arbitration deliberately 
excluded matters affecting the * national honour or vital interests ' 
from the scope of its action. 

The Anglo-American project, it has been seen, turned the difficulty 
by referring such matters to a joint Conciliation Commission in- 
vested with predetermined powers of decision. 

Is this destined to be the device States will adopt in order to 
bring all questions between them within the operation of the 
Treaties of Arbitration ? 

The Anglo-French Treaty of Arbitration (October 14, 1903)^ and 

1 This Treaty is as follows : — 

* Translaiion. 

The Government of the French Repuhlic, and the Government of H.B. Majesty,, 
signatories of the Convention for the pacific settlement of International disputeii, 
concluded at The Hague, July 29, 1899, 

Considering that hy Article 19 of this Convention, the High Contracting Parties 
reserved to themselves the conclusion of agreements in view of recourse to arbitra^ 
tion in all cases which they judged capable of submission to it, 

Have authorized the undersigned to agree as follows : 

Abticle I. 
Differences of a judicial order, or relative to the interpretation or existing 
treaties between the two Contracting Parties, which may arise, and which it may 
not have been possible to settle by diplomacy, shall be submitted to the permanent 
Court of Arbitration established by the Convention of July 29, 1899, at The Hague, 
on condition, however, that neither the vital interests, nor the independence or 
honour of the two Contracting States, nor the interests of any State other than the 
two Contracting States, are involved. 

Abticlk II. 
In each particular case the High Contracting Parties, before addressing them- 
selves to the Permanent Court of Arbitration, shall sign a special undertaking 
determining clearly the subject of dispute, the extent of the Arbitral powers and 
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the treaties which have since been concluded in identically the 
same terms between other States (Italy, Spain, Germany, Austria, 
&c.) exclude all questions affecting national honour and vital 
interests from the scope of their operation, but in regard to other 
matters their application is compulsory. It is obvious that the 
enforcing of such a treaty depends entirely upon the consent of 
both parties, and that either party by raising the contention that 
the matter at issue is a vital one or involves a national honour can 
set it aside. Still there is one point of value in these treaties, namely 
that they refer such cases to the Hague Court, and thus has been 
given to it all the effect that was ever intended by those who met 
at the great Peace Conference in its creation. 

It is obvious that a Treaty of Arbitration to fulfil its purpose of 
avoiding any break in the amicable relations between States must 
be at the same time general, obligatory, and automatic. 

It must be general because its purpose would be defeated if, when 
the crisis came, one or the other party were driven to dispute the 
applicability of the treaty to the matter at issue. 

It must be obligatory, because if it is not, a treaty of submission 
must be negotiated at the worst moment for negotiations, viz. at a 
moment when the state of feeling threatens to suspend negotiations 
altogether. This is why the action of the American Senate, in 
making it obligatory for the President to submit for senatorial 
ratification the comprofnis provided for in the Anglo-French form, 
a form which has now been universally adopted and which was 
that adopted by President Roosevelt, has wrecked the proposed 
arbitration tieaties so far as the United States are concerned ^ 



the details to be observed in the constitution of the Arbitral Tribunal and the 
procedure. 

AiencLE III. 
The present arrangement is concluded for a duration of &vq years from the date 
of signature. 

P. CAMBON, 
London, October 14, 1903. LANSDOWNE.' 

1 The Senate it seems inserted the word < treaty ' in the place of the word 
wmpromis, and thus brought the treaty under the provision of the United States 
Constitution, which requires all treaties to be submitted for ratification to the 
Senate. The Senate was misled. The eomprmiis in question is not a treaty, but, 
as stated in the treaty, is a mere act of detail, defining the subject of dispute, the 
scope of the arbitral powers, and any special items of procedure. The government 
of either country could only in the nature of things fix limits to them all. To open 
up public discussion on matters of procedure and limitation of powers is obviously 
undesirable. The very business and function of governments is to deal with 
matters of detail. Moreover, if there were to be public discussion in America on 
such minutiae of international relations, other governments might be placed in 
a very embarrassing position. Be that as it may, the action of the Senate is 
a serious blow to arbitration. To take away in one article all that was given by 
the other is very like turning the subject into ridicule. Let us hope that the 
United States Senate will reconsider their attitude, which I cannot help thinking 
is not an expression of their true feelings about arbitration. 
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For the same reasons it must also be automatic. 

In short the operation of the treaty, if it is to serve the cause of 
peace in times of great emergency, must be instantaneous. The 
jurisdiction which has failed must ipso facto be succeeded by the 
new jurisdiction with its new men and its new methods. 

International Law is not backed up with a police force to carry 
out its fiats. It depends for its observance upon the reasonableness 
of its i-ules. Diplomacy, the chief agency by which, in time of 
peace, International Law is applied, on tiie other hand, like the 
procedure of our domestic Courts of justice, is largely a congeries 
of devices which have grown up to provide for requirements shown 
to exist, owing to the inherent intellectual shortcomings of the 
men who resort to law or even of those who have to apply it. In 
our domestic Courts we distrust leaving irrevocable decisions to 
the judgment of one man: we distrust decreeing finality either 
to arguments or to evidence. And, to a great extent, circumstances 
have already led to the employment of many diflTerent diplomatic 
forms to enable Governments in a similar way to avoid the calamity 
of deadlocks. Yet deadlocks do occur, and recently we have been 
more than once brought to the verge of war with powerful neigh- 
bours by practical deadlocks. Our diplomatic machinery, in spite 
of its ai'senal of forms, failed for want of a further jurisdiction, 
which, by operation of law, without further discussion, should 
become necessarily possessed of the question at issue. We cannot 
disregard the natural weaknesses of mankind in the relations of 
nations with one another. Patriotism, ignorance, ' bluff,* improvi- 
dence, thoughtlessness, courage, love of excitement, conceit, con- 
viction (right or wrong), misunderstanding, exaggeration, all affect 
the course of international questiomt, when public opinion is 
appealed to or allowed to take any part in their decision. This 
is the danger, and it is on account of this danger that so many 
great statesmen are agreed that, successful as our diplomacy 
usually is and admirably as it is recruited, we can no longer rely, 
in the circumstances of the present age — with a vigilant and 
enterprising press ruthlessly day by day dissecting every inter- 
national incident, and a nervous, overstrained democracy which, 
especially in overcrowded cities, claims its *say' in all public 
matters — we can no longer rely on the quiet settlement of diffi- 
culties, which the accredited diplomatists have not solved, without 
the aid of some further dilatoiy amicable procedure by which 
Governments can at least gain time. 

Whatever difference of opinion may exist as to the mode in 
which arbitration can be best adapted to cover such and all cases 
of international difficulty, we have that great if only precedent 
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of. a general Arbitration Treaty between great Powers, the unratified 
Anglo-American Treaty of 1897. It cannot be denied that that 
Treaty is based on a reasonable view of the difficulties which beset 
arbitration in the minds of statesmen, where national questions 
of vital importance are involved. It embodies, at any rate, as 
President Cleveland said of it, a ^practical working plan' for 
bringing these delicate matters within a general Treaty. On th^ 
other hand, the Hague Convention has dealt with all matters but 
this very class, which was excluded from the purview of the 
Conference, and as regards all others but this class, reference to 
the Hague Court is fast being made compulsory. Then what 
is wanted, to complete the work done at the Hague, is to graft 
upon it some such provisions as those contained in the Anglo- 
American Treaty, confining the choice of arbitrators, where the 
question is of vital importance, to persons exclusively of the 
nationality of the States concerned. 

Thomas Barclay. 

[The recent inquiry into the North Sea incident by a mixed 
Commission sitting in Paris was under a special reference made by 
agreement between Great Britain and Russia, and framed on the 
analogy of certain provisioiis of the Hague Convention, but in fact 
going beyond its terms in that the Commissionera were not confined 
to ' constatation des faits' but bad to determine the question of 
responsibility. The agreement purported to be in conformity to 
articles 9-14 of the Hague Convention; see however the diplomatic 
correspondence which preceded it. It is woi*th while to bear in 
mind that the law of nations is still to a great extent in a 
customary stage, and in that sta^e example and imitation are 
often the most efficacious means 01 forming usages which in time 
become rules. — F. P.] 
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CONTINGENT FUTURE INTERESTS AFTER A 
PARTICULAR ESTATE OF FREEHOLD. 

THE books mention only two sorts of contingent future interests 
after a particular estate of freehold — contingent remainders 
and springing executory interests by way of use and devise. The 
practical consequences of the distinction between them, as given 
in the same sources, may bef summed up as follows : Contingent 
remainders have been valid future interests at least since the time 
of Henry VI, but were destructible, that. is, they failed entirely 
unless, before or at the time the preceding interest actually deter- 
mined, they became ready to take efiect in possession, whenever 
and however the determination of the preceding interest occurred. 
Springing executory interests, on the other hand, as legal estates 
were wholly invalid under the feudal or common law system of 
land law^ When they were held to be valid legal interests in 
conveyances operating under the Statutes of Uses and Wills they 
also became indestructible, that is, they took eflFect, according to 
the intent of the settlor, when the event upon which they were 
limited happened, and without regard to the time of its occurrence 
with reference to the termination of the preceding estate. 

Recent legislation in England seems to have made this dis- 
tinction first of less importance and finally of none at all, except 
as regards cases arising under limitations existing prior to the time 
the Contingent Remainders Act of 1877 took effect. The Real 
Property Act of 1 845 ^ provided that any contingent remainder 
existing after 1844 should be capable of taking effect ^notwith- 
standing the determination by forfeiture, surrender, or merger, of 
any preceding estate of freehold, in the same manner in all respects, 
as if such determination had not happened.' This Act, however, 
failed to provide for the case where the preceding estate of free- 
hold terminated from causes other than those mentioned. A 
contingent remainder was, therefore, still liable to be defeated 
by the death of the life tenant before the contingency had hap- 
pened. In 1877 another Contingent Remainders Act^ was passed, 
by which the liability of the future contingent interest to destruc- 
tion by the expiration of the preceding estate (in any manner) 
before the happening of the event upon which the subsequent 
interest was to vest has been abolished. This Act applies only 

1 8 & 9 Vict., c. 106, sec. 8. ^ j^ok 41 Vict., c. 33. 
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to remainders arisiDg under instruments executed since August 2, 

1877. 

It is believed that a recent line of English cases, commencing 
with Lechmere v. Lloyd ^ in i88r, and concluding with Battie^ 
Wright son v. Thomas^ in 1904, go very far toward accomplishing, 
without statute, a large part, if not all, of what was actually effected 
by the Contingent Eemaindcrs Act of 1877. These cases may 
not practically cause much disturbance in English conveyancing, 
because, since 1845, ^^^ power of the holder of the particular 
estate to destroy contingent remainders has ceased, and, since 1877, 
the destruction of contingent remainders in any manner is becoming 
increasingly less. In by far the greater number of jurisdictions in 
the United States, however, there are still no Contingent Remainders 
Acts ^ In some the Act which does exist is of partial effect only, 
like the English Act of 1845*. In most of these states there is 
neither decision, nor dicta^ nor any practice of conveyancers in 
favour of holding that a contingent future interest is destroyed 
because of the too early failure of the preceding interest ^ Here, 
then, the existence of such a line of English cases as 1 have 
referred to is of considerable importance, as furnishing a possible 
basis for the contention that the rule which made certain con- 
tingent future interests destructible and thereby defeated the 
expressed intent of the testator or settlor no longer exists. 

It is the purpose of this article to inquire into the true scope 
and tendency of Lechmere v. Lloyd and the cases following it, in 
order that it may be ascertained what ground they furnish for the 
assertion that, without the aid of statute, contingent remainders 

1 x8 Ch. Div. 524 (1881). « [1904] a Ch. 95. 

^ The only states which seem to have a complete Contingent Remainders Act are 
given in Washburn on Real Property, 6th e<L, par. 1600 (note) as follows : — Ala., 
Ga., In<L, Ky., Mich., Minn., Mont., N. Y., N. Dak., Va., W. Va., Wis. 

* Maine : Rev. Stat 1871, ch. 73, sec. 5 ; Mass. : Rev. Laws (1902), p. ia68, sec. 8. 
The Acts in both these states antedate the English Contingent Remainders Act of 
1S45. The Masa Act appears in R. S. (1836), ch. 59, sec. 7 ; the Maine Act in R. S. 
1 841, ch. 91, sec. 10. In South Carolina (i Rev. Stat. 1893, ch. 66 ; Code of Laws 
(190a), vol. i. par. 3465) the Act goes no farther than to provide that a contingent 
remainder shall not be ' defeated by feoffment with livery of seisin.' In Texas the . 
statute goes no farther than to provide that the remainder shall not be defeated by 
the alienation of the particular estate, either by deed or will, or by the union of 
buch particular estate with the inheritance by purchase or descent Battis' Ann. 
Civ. Stat. (1897), par. 626. 

• As shown by the Century Digest, vol. a2, cols. 1676-8. ist cases, where the 
destruction of contingent remainders was held to have occurred : South Carolina : 
Redifem v. Middletotif Rice (S. C), 459 ; Faber v. Police, lo S. C. (lo Rich.), 376 ; 
McMwee v. Wheeler^ lo S. C. (lo Rich.), 39a. Pennsylvania : Lyle v. Richards, 9 Serg. 
& R. 3a a ; JLbbott v. Jenkins, 10 Seig. & R. 296 ; Stump v. Findlay, a Rawle, 168; 
WaddeR y. Ratten, 5 Rawle, 331 ; Dunwoodie v. Reed, 3 Serg. & R. 435, is only contra 
to the extent of maintaining that a common recovery by the holder of the particular 
estate does not bar the contingent remainder. Upon this point it was clearly 
overruled, and cases, containing dicta recognizing the doctrine by which contingent 
remainders may be destroyed : Edwards v. Wodl/Ms Judm'r., 56 Ky. 376 ; Dennett v. 
Lennetty 40 N. H. 498. Also Madison v. LarmoHf 170 111. 65. 

K 2 
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are no longer defitructible. To this end it will be necessary to 
classify all the possible sorts of contingent future interests which 
may be limited to take effect after the termination of a particular 
estate of freehold, to note the proper distinction between them — 
the name to be given each — and the extent to which they are 
recognized as legal estates. Such, accordingly, is the scheme of 
exposition adopted. 

Three possible sorts of contingent future interests may be 
limited to take effect after a particular estate of freehold. The 
first includes all those which are limited upon an event which, 
according to the expressed intent of the settlor, must happen, if at 
all, before or at the time when the preceding interest terminates, 
no matter when or in what manner that may occur. Thus, to 
A for life, and after A's death to the right heir of J. S., provided the 
said right heir of J. S. is ascertained before the termination (when- 
ever and in whatever manner) of the preceding life estate in A^. The 
second includes all those futui*e contingent interests which are to 
take effect upon an event which, according to the expressed intent 
of the settlor, must happen, if at all, after the expiration of the 
preceding estate. Thus, to A for life, and one year after A'a death 
to £ and his heirs. The third includes the large class of cases 
where the future interest is limited upon an event which, according 
to the actual expressed intent of the settlor, may happen before 
or after, or at the time of or after, the termination of the preceding 
interest. Thus, to A for life, and then to all the children of A 
who, either before or after the death of A, attain twenty-one ; also, 
to A for life, and then to all the children of A who survive A. 
Into one or the other of these three classes of cases, it is submitted, 
every contingent future interest, limited after a particular estate 
of freehold, must fall. 

With regard to the first and second of these three classes of 
future interests there is no difficulty in distinguishing between 
them, in naming them, or in stating the law as to their validity. 
The future interest of the first sort is bound to take effect, if at all, 
by way of succession. It is, therefore, a remainder. It is a con- 
tingent remainder because it is subject to a condition precedent 
other than the termination of the preceding estate. It must have 
been as unobjectionable under the feudal system of land laws as 
a vested remainder itself. The guess may, therefore, be hazarded 
that so long as any remainders have been recognized it has been 
valid. By its very terms, however, it is liable to be defeated by 

^ It is believed that such an expressed intent as is here supposed would be 
a rare occurrence at any time. In Symes y. Symes [1896] i Ch. 272, North J. seems 
to have hinted that sudi an intent was expressed in the limitations there involved. 
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the non-happeniDg of the event before the termination of the pre- 
ceding interest, and it makes no difference whether the preceding 
estate terminates prematurely by forfeiture, surrender, or merger, 
or in its natural course as by the death of a life tenant. The 
Contingent Remainders Act of 1845 would seem^ according to its 
literal language, to change this so far as the destruction of the 
future interest by the premature termination of the particular 
estate is concerned, while the Contingent Remainders Act of 1 877 
would seem not to affect it at all. The future interest of the 
second class, on the other hand, is bound to take effect, if at all, 
by way of interruption. It is, therefore, clearly a Si^iinging 
executory interest, since in taking effect in possession it cuts short 
the resulting interest in fee to the settlor. It was unequivocally 
void as a legal interest before the Statutes of Uses and Wills. Its 
validity was first recognized when it was created by conveyances 
operating under those statutes. Once held to have been validly 
created, it also came in time to be regarded as indestructible. 

With regard to the future interest of the third sort there are 
three difficulties to be dealt with : (i) When have you such a future 
interest in a particular case ? (2) What will you call k ? (3) To 
what extent does the law enforce it as a legal estate ? 

I. A future interest of the third class occurs most clearly when 
land is limited to A for Ufe^ then to such children of A as, either 
before or after his decease, attain the age of twenty-one years in 
fee. Here there can be no question but that the event upon which 
the future interest is to vest may happen either before or after the 
termination (whenever and in whatever mann^) of the preceding 
interest. It is clear enough, also, that it is the expressed intent 
of the settlor that the future interest shall take effect when the 
event happens without regard to when it ocoura with reference to 
the termination of the preceding interest. It is believed that the 
case is not essentially different where the limitations are to A for 
life, then to such children of A as attain the age of twenty-one 
years in fee simple. The expressed intent is exactly the same as 
in the case first put. The future interest is to take effect when the 
event happens without the slightest reference to when the pre- 
ceding estate determines. The only difference is the purely verbal 
one, that in the first case the intent is, if possible, a little more 
emphatically stated. It is not believed that one can say it is more 
clearly stated. The difference is merely one of words. 

If one should be tempted to disagree and say that the intent in 
the latter case was that the future contingent interest should only 
take effect if the event happened before the termination (whenever 
and in whatever manner) of the preceding interest, several re- 
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cognized results should furnish a sufficient answer. If land be. 
conveyed to trustees in trust for A for life, then in trust for such 
children of A as attain twenty-one in fee simple, it is perfectly 
clear that the children of A who reach twenty-one either before or 
after the death of A will take *. This could not be unless the 
intent had been so expressed in the limitations declared. If in the 
case of legal limitations of this sort it were actually expressed to 
be intended that A'^ children should take, only provided they 
reached twenty-one before the termination of £b life estate, the 
English Contingent Remainders Act of 1845 must have been with- 
out justification, because it would have operated generally to defeat 
the expressed intent of the settlor. Upon the same hypothesis, as 
to the actual intent of the settlor, the Act of 1877 would have 
scarcely any application at all. It is submitted that the foundation 
of both statutes is that the creator of the contingent future interest 
always intends it to take effect when the event happens without 
i-eference to the termination of the preceding interest. Finally, the 
opinions of English judges have, of recent years, been quite explicit 
as to the meaning of the settlor or testator in such a case. In Fesfing 
V. AUen 2, after a gift to the issue of the life tenant who attained 
twenty-one, there was a gift over ' for want of any such issue.' At 
the death of the life tenant there were several children, but none 
had reached twenty-one. The gift to the children failed, but the 
gift over could not take effect because the event had not happened 
upon which it was limited, that is, because ' for want of such issue ' 
meant ' for want of issue of the life tenant as should, either before 
or after the death of the life tenaoit, i*each twenty-one ^' In 
Dean v. Bean^ the legal limitations were to A for life, and then to 
such children of A as either before or after the death of A should 
attain twenty-one. In discussing whether the expressed intent of 
the settlor was, in this case, any different from what it was where 
the limitations were to A for life, and then to such children of A 
as attain twenty-one, Chitty J. says, very frankly : — 

' So far as the testator's intention is concerned, the meaning of 
the limitations is the same ; in both cases the testator intends that 
all the children who attain twenty-one, whether before or after the 
death of the tenant for life, shall take ; and it would seem strange 
to any one not acq^uainted with the nicety of the law relating to 
real property in this country, that any different legal effect should 
be given to a mere difference in words which mean the same thing.' 

If the limitations be to ^ for life, and then to such children of 
A and B as shall be living at the death of the survivor of A and B^ 

1 ^«tfey V. MickUthwcUtf 15 Ch. Div. 59 (1880) ; Challi!", Real Property, 2nd ed., p. 1 1 1. 

» la M. & W. 279, 67 R. R. 339 (1843). 

^ PercivaJ v. Percival, L, R. 9 Eq. 386 (1870) accord. ♦ [1891] 3 Ch. 150. 
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B may die berore A^ and then at ^'s death, the life estate continuing 
till that time, the future interest will vest in interest and in pos- 
session at the same time, viz. eo instanti upon the termination of 
the life estate. On the other hand, if B outlive A the life estate of 
A will come to an end before the children who are to take are 
ascertained. We have here, therefore, a case where the event upon 
which the future interest is to take effect may happen at or after 
the tei-mination of the preceding interest. There can be no doubt, 
however, but that it is the clear expressed intent of the testator or 
settlor that the future interest is to take effect when the event 
happens entirely regardless of whether it occurs at or after the 
termination of the preceding estate — that is whether B dies before 
or after the death of A. Thus, in Cnnliffe v. Brancker \ Jessel M. R, 
speaking of exactly such a future interest created by will, says it 
is Dot impossible that the will should take effect through any 
defect of expression of intention, but through the fault of the rule 
of law.' The case is not different if the limitations are to A for life, 
then to such children of ^ as survive him. Here the contingency 
can happen after the termination of the pai-tieular estate, if that 
occurs prematurely by forfeiture, surrender, or merger. Otherwise 
it happens, if at all, eo instanti upon ithe termination of the pre- 
ceding interest. So far, however, a,8 tjbe expressed intent of the 
settlor is concerned the future interest is ito take effect when the 
event happens, regardless of when that may occur with reference to 
the termination of the preceding interest. 

The assertion, it is believed, may fairly be made that whenever 
a future contingent intei-est be limited after a particular estate of 
freehold, upon an event which may happen either before or after, 
or at or after the termination (whenever or in whatever manner) of 
the preceding interest, you have a case, in the absence of anything 
expressed to the contrary^ where the future interest is by virtue of 
the language used, intended to take effect whenever the event happens 
and without the slightest reference to when the preceding estate 
determines. In short, you have a future interest of the third class. 

a. If we name the future interest of the third class with reference 
solely to the expressed intent of the testator, it must be classed 
with future limitations of the second sort The possibility that it 
may, in fulfilling the expressed intent of the settlor, take effect 
after the termination of the preceding estate of freehold makes it, 
to begin with, a springing future interest. It differs, however, 
from future interests of the second class in that it may take effect 
as a remainder, i. e. by way of succession, if the event upon which 
it is limited happens before or at the termination of the preceding 

1 3 Ch. Div. 393, 401 (i8;6). 
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interest. It belongs, in the first instance, with future interests of 
the second class, but it may be turned into a future interest taking 
effect like one of the first sort. It may pass from an interest which 
takes effect by way of interruption to one which operates by way 
of succession. 

If the future interest of the third class is called a contingent 
remainder, and thus assimilated to a future interest of the first 
class, it must be because some rule of law steps in and, like the 
rule in Shelley 9 case, defeats, to a certain extent, the intention of 
the settlor by requiring such a future interest^ if it take effect at 
all, to do so as a remainder by way of succession and not as an 
executory interest. Such a rule would add, by operation of law, 
what is added by the act of the settlor in future interests of the 
first class — i e. the proviso that the future interest which, without 
the proviso, is like one of the third class, shall take effect only in 
case the event upon which it is limited shall happen, either before 
or at the time of the termination (whenever and in whatever 
manner) of the preceding interest. The future interest of the third 
class must therefore be a contingent remainder^ if at all, by 
operation of law and not by act of the parties. 

3. The i-ule as to the extent to which future interests of the 
third class were enforceable as legal estates would, in a system of 
law newly created and consistent with modern notions and con- 
ditions, undoubtedly be what the Ikiglish Contingent Remainders 
Acts of 1845 and 1877 have made it— that the intent of the creator 
of the future interest shall be carried out. If the event upon which 
the future interest is limited happens at all, the future interest will 
vest in interest or in possession, by way of succession or by way of 
interruption, according as the contingency happens before or at the 
time of or after the termination of the preceding estate. The 
English system of land law upon which our land laws on this side 
of the Atlantic are, for the most part^ founded, is however by no 
means a modem creation. It has its foundation in the Middle Ages — 
in the feudal organization of society. Historically, thei*efore, it is 
a feudal system of land law, except in so far as time and the action 
of the legislature have changed it. It is by no means, therefore, 
to be supposed that, apart from modern statute, the rule which is 
consistent and ratijonal from the point of view of the modem 
organization of society exists as law. The question, to what extent 
does the law enforce a future interest of the third class as a legal 
estate, must therefore be answered with reference {a) to the 
Feudal or Common Law of land, and (b) to the changes which were 
wrought by the Statutes of Uses and Wills. 

{a) The feudal system of land law, which prevailed exclusively 
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for legal estates down to the passing of the Statutes of Uses and 
WiUs of Henry VIII, regarded the intent of the settlor in the case 
of future interests of the second class as absolutely impossible of 
being carried out. There seems to be some ground for asserting 
that at first it adopted the same attitude toward future interests of 
the third class ^ This attitude was perfectly rational and con- 
sistent from the point of view of the 'feudal system, which depended 
for its very existence upon the necessity that * there should at all 
times be a tenant invested with the seisin, ready on the one hand 
to meet the claims of the lord for the duties and services of the 
tenure^ and, on the other hand, to meet adverse claims of the seisin 
and to presei-ve it for the successors in the title 2. * In such an 
organization of society the possibility that there would be a gap, of 
always more or less uncertain duration, in the seisin between the 
termination of the particular estate and the taking effect in pos- 
session of the future interest caused the whole future interest to be 
discarded as void. It must, however, ultimately have been per- 
«ceived that these contingent future interests could take efiect as 
remainders by way of succession ; that they would do so, if the 
event upon which they were limited happened before or at the 
termination of the particular estate ; and that, if they actually did 
take effect in this manner, they were unobjectionable under the 
feudal system of land laws. It is not surprising^ therefore, to find 
a case in 1430 where one was allowed to take effect provided it did 
so in this unobjectionable manner^. 

At this point the future interest of the third class became in 
effect a future interest of the first class, i. e. a contingent remainder. 
It was, however, a future interest of the tii^st class or a contingent 
i-emainder by operation of law as distinguished fioma regular 
future interest of the first class or contingent remainder which was 
such by act of the parties. This is clear, because by the expressed 
intent of the settlor it was a future interest of the third class, i. e. 
a springing executory interest which might, in certain events, take 
effect as a remainder by way of succession. By operation of law — 
that is by a rule of law, which to a certain extent defeated the 
intention of the settlor — the future interest would become a valid 
estate in possession, if events did so happen that it took effect by 
way of succession. Otherwise it was void according to the rule of 
the times, which admitted of no future legal interests taking effect 
by way of interruption. Actually and historically, then, practically 

^ WUliams, Real Property, 17th Int. ed., p. 411, notes (d) and (e) ; Gray's Rule 
against Perpetuities, par. 134. 

' Leake, Digest of Land Law, 47. 

* Williams on Real Property, pp. 412, 413; Gray's Rule against Perpetuities, 
par. 134. 
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all contingeDt future iuteresta after a particular estate of freehold, 
which have been called for several centuries contingent remaindera, 
are in reality nothing more than springing executory interests, so 
limited that they may take effect like remainders by way of 
succession, and, by a rule of law, required to take effect in that 
way or not at all. It was this rule of law which actually made 
the contingent remainder in these cases. The rule was not a rule 
of contingent remainders, for it was the rule which turned a 
springing executory interest into a contingent remainder — the 
rule which created contingent remainders ^. There is, therefore, in 
our final analysis absolutely no difference between the rule that 
a contingent remainder must, regardless of the intent of the settlor, 
become ready to take effect in possession at or before the termina- 
tion (whenever and in whatever manner) of the preceding interest 
or fail entirely, and the rule that a springing executory interest, 
which possibly can, must be ready to take effect in possession at 
or before the termination (whenever and in whatever manner) of 
the preceding estate or fail entirely. In a word, the rule by which 
contingent remainders were said to be destructible was no other 
than the rule which originally allowed a springing executory 
interest after a particulai* estate of freehold to take effect by way 
of succession like a remainder. 

(b) It is possible that before the time of Henry VIII this rule of 
the feudal system, which required legal executory interests to 
take effect by way of succession or fail, was avoided where the 
interests were limited by way of use. In Sugden on Powers ^ it is 
said that, before the Statute jo{ Uses, a feoffment to the use of A for 
years, remainder to the right heirs of J. S., g^e valid equitable 
interests to A and to the heirs of J. S. The heira of 5. S., therefore, 
took if they ever came into existence at all. If that be so it may 
' be surmised that if the feoffment were to the use of A for life, 
remainder to the right heirs of X S., the same result would follow. 
No feudal principle would be violated in either case, for the seisin 
was in the trustee or feoffee to uses all the time ^. 

^ Since this rule does not obtain to-day where the future interests are aU equit- 
able, Prof. Gray would seem to be entirely justified in saying (Itule against 
Perpetuities, par. 324) that ' there are strictly no equitable remainders.' Mr. Jenks 
(Law Quabt. Rxy. xx. 285, note i) to the contrary notwithstanding. There are, of 
course, equitable interests which take effect by way of succession only. There are, 
however, no future equitable interests which by a rule of law are compelled to take 
effect by way of succession or fail, and in so doing defeat the intention of the 
settlor. This is what Prof. Gray clearly appears to have meant. 

' 8th ed., p. 34, 8. 2^. 

^ Mr. Jenks in a recent article (Law Quart. Rev. xz. 280, 285) seems of a contrary 
opinion. He says : ' Thus (before the Statute of Uses), a feoffment to A and his 
heira, to the use of B for life and, after B*s death, to the use of the eldest son of C 
(a bachelor) and his heirs, would have created a true contingent remainder in 
favour of C's eldest son.' 
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After the Statutes of Uses and Wills of Henry VIII, by devises 
and conveyances to uses the validity of future interests of the 
second class, viz. those limited upon a contingency, which could 
not possibly occur till after the termination of the particular estate, 
became perfectly valid ^. The reasons in support of this, as now 
given, are as follows: It was argued that, as such interests were 
valid by way of use before the statute, and, as the statute turned 
uses into legal estates, springing uses became springing legal estates. 
Before the Statute of Uses upon a feojffment to the use of the feoflFee's 
will springing uses might be created by will *. So, after the Statute 
of Wills, direct springing devises of legal interests were permitted ^. 
The result in both instances was doubtless aided by the fact that 
conveyances to uses and devises after the Statutes of Uses and Wills 
were modes of transferring title without the common law formality 
of livery of seisin or grant and attornment. Then, it is believed 
that the feudal organization of society was so far giving way to 
the more modern or commercial order of things, that the reasons 
for the feudal prohibition upon such springing interests no longer 
existed. If these reasons were sufficient to make valid (and, 
therefore, indestructible) future interests of the second class, which 
could not possibly take effect as a remainder by way of succession, 
how much more ought they to have been sufBcient to make valid 
future interests of the third class^ which might possibly take 
efiPect in that way * ? How supremely absurd it is to say that if 
a future interest cannot take effect otherwise than by interruption 
it may do so, but if it may take effect either by way of interruption 
or succession it must do so in the latter way or fail altogether. 

Historically, however, the law did not work out these a priori 
logical results. Springing and shifting uses and executory devises 
were no sooner held valid than the impression seems to have 
obtained that they were destructible *. The analogy between their 
destructibility and that of contingent remainders at common law 
must have been entirely superficial, because, at common law, the 
contingent remainder was destroyed by the termination of the 
preceding estate, so that the future interest was for ever prevented 
from taking effect by way of succession. Where, then, you had an 
interest which never could take effect by way of succession, if it 

^ Bro. FeoflT. al Uses, 540 a, pi. 50 ; Sugden on Powers, p. 34 (8th ed.) ; Qray's Rule 
against Perpetuities, pars. 136-8. 

' Pollock, Land Laws, p. 91. ' Ibid., p. 98. 

* * The repugnance of the common law to a freehold to commence in /uturo, and 
the dread of perpetuities' (Sugden on Powers, 8th ed., p. 34) are reasons which 
apply much more strongly to future interests of the second class which could not 
possibly take effect by way of succession than to futuro interests of the third class 
which could. 

^ Gray's Rule against Peri>etuities, pars. 142, 143. 
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were valid at all, it must have been indestructible. The impression 
that the future shifting interest might be destroyed by the levying 
of a fine by the one seised in possession of the preceding interest 
seems, however, to have prevailed at least till 1599^. It is 
assumed that the same impression in fact existed as to future 
interests which could only take effect as springing uses or executory 
devises. It was during this period that, by a series of cases decided 
in 1592, 1595, and 1598, it became firmly established that a con- 
tingent future interest of our third class, created by way of use 
or devise, was void unless it took effect by way of succession, 
that is, that it was a contingent remainder and destructible'. 
Aftei*wards, it is time, sound principles prevailed as to contingent 
future uses and executory devises which could not possibly take 
effect otherwise than by way of inten-uption, and it was held that, 
if valid at aU, they were indestructible \ The holding, however, 
that contingent remainders were destructible — or more accurately, 
that contingent future interests of our third class failed entirely 
unless they took effect by way of succession — continued as the 
survival of a period when the courts either failed to perceive, or 
refused to act upon the perception, that to hold springing interests 
valid at all was to hold them indestructible *. By 1664 there was, 
it would seem, reason to believe that springing interests of our 
second class, as well as those which were preceded by no particular 
estate at all, had become valid and indestructible, but subject to 
a rule against remoteness^. Renewed efforts seem, therefore, to 
have been made at this time ® to defeat the rule which required 
our contingent future interests of the third class to take effect by 
way of succession or fail entirely. This was in reality nothing 
more than the effort to carry out logically the result of holding 
springing future interests of the second class valid and inde- 
structible, and to prevent the illogical survival of the feudal re- 
strictions upon the creation of future interests. It failed, however, 
presumably because the continuance of the old law had become 

^ Gray*8 Rule against Perpetuities, pars. 144-7. 

* Ibid., par. 141. 

* PeOs ▼. Broum, Cro. Jac. 590 (i6ao) held a shifting executory devise indestrticiible. 
Gray's Rule against Perpetuities, par. 159. In Snow v. Cutlery i Lev. 135 (1664), the 
validity of a springing executory devise of our second class was assumed to be valid. 
As it was also suggested that it would be subject to some rule against remoteness 
it probably was regarded as indestructible. Gray's Rule against Perpetuities, 
par. 165. 

^ As indicating the extreme persistence of the common law hostility to springing 
future interests, see the early intimations (Sugden on Powers, 8th ed., par. 24), 
and finally the decisions of Adams v. Savage, a Ld. Raym. 854 (1703), and Ratcley v. 
HoUandy 22 Vin. Ab. 189, pi. 11 (171a), to the effect that a contingent future interest, 
limited by way of use after a term for years, was wholly void. 

* Gray's Rule against Perpetuities, par. 165. 

< Wtalt V. Louder, Poll. 65 (1673) ; Southcot y\ SfcweU, 1 Mod. a 26, 337, a Mod. ao7 
(1678) ; Sugden on Powers, 8th ed., pars. 33, 34. 
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established ^ Doubtless the making of titles had proceeded upon 
the assumption that future interests of our third class might be 
utterly defeated. 

Carwardine v. Carwardiue^, in 1757, was the case which seems to 
have marked for failure all efforts to turn the law from the course 
which it had taken. The rule there put forward by Lord Chan- 
cellor Northington to meet the contention that a future interest of 
the third class, which had failed to take effect by way of succession 
might do so by way of interruption as a springing executory 
interest, was that *■ it was a certain rule of law, that if such a con- 
struction could be put upon a limitation as it might take effect by 
way of remainder, it should never take place as a springing use or 
executory devise.' The making of this rule, in form a rule of law 
of construction, rather tended to obscure the real character and 
significance of it, for it is not believed that any one ever seriously 
supposed that this was a rule of law of construction by which it 
was determined that the settlor's actual intention was that the 
future interest was to take effect, if at all, by way of succession, 
viz. by the happening of the event upon which it was limited before 
or at the time of the termination of the particular estate. The 
actual expressed intent, as has already been fully demonstrated, 
was quite the contrary. The formula which Lord Northington put 
forward was a rule of construction in exactly the same sense that 
the rule in Shelley 9 case was a rule of construction, i. e. it was not 
a rule of construction at all, but a rule of law which defeated the 
actual intent which the settlor expressed. The rule that a future 
interest was to be construed a remainder, if it possibly could be, 
was precisely the same as if it had read : If a contingent future 
interest possibly can take effect by way of succession, it must do 
so^ or fail entirely, even though the expressed intent of the settlor 
is thereby defeated. This was the exact equivalent of the rule as 
it existed for legal estates before the Statute of Uses. There was, 
however^ this difference in rationale in the existence of the rule 
before and after the Statute of Uses. At common law it existed to 
aid the carrying out of the settlor's intent so far as was consistent 
with the principles of feudal land law. After the Statute of Uses it 
persisted in order to defeat the settlor's intent, contrary to the spirit 
of the newer, non-feudal system of conveyancing. 

From the time of Carwardine v. Carwardine (1757)' down to 
Brachenhury v. Gibbons (1876)*, the results actually reached point 

^ WecOe y. Lovoer, PoU. 65 (1672) ; Soutkoot y. StoweU, i Mod. 2a6, 237, 2 Mod. 207 
(1678) ; Canoardine y. Oartpardine, i Eden 34 (1757-8) ; Sugden on Powers, 8th ed., 

PP- 34-7f pare. 33-7- 

* 1 Eden 34 ; Sugden on Powers, 8th ed., pp. 40-2, pars. 35-7. 

* 1 Eden 34. * 2 Ch. Div. 417. 
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irresistibly to the conclusion that the so-called rule by which con- 
tingent remainders by way of use or devise were destructible was 
the literal equivalent of the common law or feudal rule which, in 
reality, required all springing future interests after a particular 
estate of freehold which could possibly do so to take effect by way 
of succession or not at all — that is, made future interests of our third 
class void, except as the event upon which they were limited 
happened before or eo inslanfi on the termination of the particular 
estate. Every future interest which, from the time of Carwardine v. 
Cartcardine down to the present time, has been held to be a con- 
tingent remainder, and so liable to fail, will be found to be a 
contingent future interest of the third class. Converpely all future 
interests of our third class will be found, until Lechmere v. Llo^d 
(i88i)^, to have been held to be contingent remainders and 
destructible. 

Not by way of proof, but merely as illustrative of the truth of 
the above broad statements in particular instances, the following 
examples may be mentioned : If land be limited by way of use or 
devise to A for life, and then to such children of ^ as survive him, 
the future interest is one of the plainest cases of a contingent re- 
mainder. It is, of course, destructible. It is also a future interest 
of the third class because the event upon which it depends may 
happen, according to the expressed intent of the settlor^ at or after 
the termination of the particular estate. The case is not in the 
least different if the future interest be limited to such children of A 
as survive A and his wife B. It belongs equally to our third class, 
and it was held in CunViffev. Brancker ^ a destructible future interest 
— a contingent remainder. Again, suppose land be limited by way 
of use or devise to A for life and after his death to such of his chil- 
dren as attain twenty-one in fee. Here the event upon which the 
future interest is to take effect may happen before or after the 
termination of the particular estate. The intent expressed is that 
the children who reach the required age shall take when that time 
comes, without any reference to whether it occurs before or after 
the termination of A*& life estate. It is, therefore, a future interest 
of our third class. It is clearly enough a contingent remainder 
and destructible. It was so held in Feafing v. Allen ^ The case is 
not in the least altered if the future interest be limited to such 
children of A as, either before or after his death, attain the age of 
twenty-one in fee. It is then the very clearest case of a future 

> i8 Ch. Div. 524. * 3 Cli. Div- 393 (1876). 

' 1 a M. & W. 279. Also accord : RumA v. Bujchanatij 7 Sim. 628, 40 R R 193 (1836) ; 
BuU V. Pritehard, 5 Hare 567. 71 R R 229 (1847) ; Hdrnes v. Prescott, 33 L. J. Ch. 264, 
10 Jur. N. S. 507 (1864) ; Rhodes t. Whitehead, 2 Dr. & Sm. 53a (1865). See however 
Browne v. Browne, 3 Sm. & G. 568 (1857). 
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interest of our third class. It was held by Hall V.-C. in Brackenlurif 
V. Gibdans'^ (^^7^) to be a contingent remainder and destructible 
upon the ground that the case was precisely the same as Fesihig y. 
Allen. 

By the time the most recent of these cases was decided it was fully 
appreciated that the rule of law which was applied was not one of 
construction but one which defeated the emphatically expressed in- 
tention of the settlor or testator. The formula which Lord Northing- 
ton used in Cartcardine v Carwardine was, therefore, altered to this: 
' Every gift which can take effect as a remainder absolutely excludes 
its being treated as an executory devise [or springing use] ^.' In 
this form it was exactly the rule of the common law which gave 
effect to executory future interests limited after an estate of freehold 
if they happened to become ready to vest in possession at or before 
the termination of the preceding interest. It was neither more nor 
less than the rule that a springing executory interest after a par- 
ticular estate of freehold, which might possibly take effect by way of 
succession, must do so or fail entirely. 

In Lechmere v. Lloyd^ we have the beginning of a very consider- 
able change. In that case there was presented to Jessel M. R. the 
same question that was decided by Hall V.-C. in Brackenhury v. 
Gibbons ^. The limitations involved in both cases were the same. 
They were substantially to A for life, and after his death to such 
children of A as, either before or after his death, attain twenty-one. 
The Master of the Rolls held that the gift did not fail as to those 
children of A who had not reached twenty-one hiA's death, but that 
the gift to such children took effect as an executory devise. He 
conceded that Festing v. Allen ^ was law, but distinguished Lechmere 
V. Lloyd upon the ground that the limitations contained the words 
* either before or after the death of A' But the addition of these 
words did not make any change in the expressed intent of the 
testator. It is not clear that the Master of the Rolls thought it did. 
Certainly the equity judges, who subsequently followed the decision 
in Lechmere v. Lloyd, did not think so ". Nor can any ground of 
distinction be predicated upon the supposition that the limitation 
in Lechmere v. Lloyd is to two distinct classes, for it is to a single 
class as clearly as in Festing v. Allen^ and in both cases that single 
class is composed, so far as the expressed intent of the settlor is con- 
cerned, of the children of the life tenant, who reach twenty- one at 

* 2 Ch. Div. 41 7. 

* Per Jessel If. R. in LechmenY. Uoyd, i8 Gh. Div. 524, 538, quoting with approval 
the language of Hall V.-C. in BrackevJbwry v. GtWon*, a Ch. Div. 417, 419, 

* 18 Ch. Div. 534 (1881). « 2 Ch. Div. 417. 
» laM.&W. 379, 67R.R. 339. 

* Decoiv. Lean [1891I 3 Ch. 150, Chitty J. ; Eladcman v. Fyeh [1893] 3 Ch. 209, 
Kckewich J. ; BaUieWriyhtson v. Thomas [1904 J 2 Ch. 95. 
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any time, regardless of whether before or after the termination of 
the preceding estate. Did the expression peculiar to the limitations 
in Lecirnere v. Llot/d make any difference in the application of the 
rule, which Hall V.-C. laid down and to which Jessel M. R. agreed, 
that *• every gift which can take effect as a remainder absolutely 
excludes it being treated as an executory devise ' ? Hall V.-C. said 
it did not. The Master of the Bolls said it did. It is submitted 
that Hall V.-C. was correct from the point of view of the character 
of the rule as established by the authorities, and indicated by its 
origin. All that the rule of law required was that at the time the 
limitations were created there should be a possibility that events 
upon which the future interest was limited to take effect might so 
happen that the future interest could take effect by way of succes- 
sion. If that possibility existed, then the future intei'est must so 
take effect or fail absolutely. This possibility as clearly existed in 
Lechmere v. Lloyd as in Feating v. AUeny because in the former case, 
as well as in the latter, all the children of A might reach twenty- 
one before his death. The Master of the Rolls must have differed 
from the Vice-Chancellor in regard to the meaning which he put 
upon the rule. If his proposition is, that if, in the events which 
happen after the future interest is created, it cannot possibly take 
effect except as an executory interest, then it will do so, the whole 
doctrine of the destructibility of contingent future interests is dis- 
posed of. If he means that the gift will be executory, provided at 
the time it is created the intent of the testator cannot otherwise 
certainly be given effect, then also the whole doctrine of the de- 
structibility of future interests falls ^. The truth is, therefore, that 
Lechmere v. Llot/d made a real and very substantial departure from 
the law as it must^ in the light of history and the authorities, have 
existed since contingent future interests after a particular estate of 
freehold were allowed at all. 

If, however, Hall V.-C. was right from the point of view of 
history and authority, it is submitted that the Master of the Rolls 
was right from the point of view of land law reform and upon 
principle. Jessel's effort in Lechmere v. Lloyd was as notable an 
example of law reform as was Lord Mansfield's in Perrin v. Blake ^. 
The two instances are not dissimilai*. In each the reformer laid 
hold of a more than usually emphatic expi-ession of intent to 
declare that a rule of law which defeated a settlor's or testator's 
intention should not prevail. Lord Mansfield's effort never became 

> So if, as the note in L. Q. R. yii 30a suggests, Jessel M. B. translated the rule to 
mean ' If a gift would fail as a contingent remainder it may be construed as an 
executory devise ' there is no longer any rule of law by which contingent future 
interests are destructible. 

« I W. Bl. 672. 
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law and has been long since condemned. Jessel's has prevailed. 
The reason is twofold. Both Jessel's and Lord Mansfield's effort 
was to get rid of a feudal rule which defeated the settlor s in- 
tention. Jessel was a full century farther away from the feudal 
system than Lord Mansfield, and he was only supplying by judicial 
decision the defect which existed in the Contingent Remainders 
Act of 1845, and which prospectively had abready been remedied 
by the Act of 1877. Furthermore, Lord Mansfield tried to break 
in upon a rule which had a continuous history of mathematical 
application since 1324 ^, and of which it could only be said that it 
was illogical and without reason since the allowance of contingent 
remainders in 1430 \ Jessel, on the other hand, did no more than 
incline toward the rule which might and logically should haFa 
prevailed in conveyances to uses and devises under the Statutes 
of Uses and Wills, especially after it became well settled law that 
springing and shifting uses and executory devises were inde- 
structible, but might be invalid upon the ground of remoteness. 

After Lechmere v. Lloyd three courses were possible. First, 
JesseFs decision might have been repudiated and Hall V.-C. 
followed. Second, it might have been allowed to stand as a cor- 
rect result for those cases where, in a will, the testator has, by an 
unusual emphasis, made it clear that the future interest shall take 
effect as an executory devise, if necessary in order that his inten- 
tion be carried out. Third, the decision of the Master of the 
Rolls might have been extended logically so that it would overrule 
Feiiing v. AUen^ and practically accomplish all that the Contingent 
Remainders Acts of 1845 and 1877 had done. The second course 
was at once adopted in preference to the first, and the exact result 
of Lechmere v. Lloyd seems now so firmly adhered to that its re- 
pudiation may be regarded as impossible^. The whole question 
has, therefore, become : to what extent will it be logically extended ? 
We shall have our answer to this when the English Courts decide 
(i) what shall be done when a case like FeHing v. Allen again 
arises, and {7) whether the future interest will be destroyed where 
it is contingent upon surviving the life tenant and the life estate 
terminates prematurely by surrender or merger. The first of 
these questions has already been dealt with in England. In at 

' Gray's Gases on Property, p. 91, note. 

' This would be maiDtained upon the ground that the rule in Shdley'a case 
originated at a time when the gift to the heirs of the life tenant, if it took effect 
according to the intent of the parties, would be a contingent remainder and so void 
in toto. See Williams on Real Property, 17th Int. ed., p. 326, note (e). 

' Miles V. Jarviay 24 Ch. Div. 633 (1883) ; Dean ▼. Dean [i'89i] 3 Ch. 150 ; Blackman 
T. Fysh [189a] 3 Ch. 209; Batiie-Wrightson v. Thomas [1904] a Ch. 95. See also 
Challis's conserratiye statement of the Rule established by Lechmere v. Lloydj Law of 
Real Property, and ed., p. 114. 

VOL. XXI. L 
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least one AmerioaD jurisdiction there is an indication of the result 
which would be reached in the second. In both instances the 
impression left is very strong in favour of the logical extension of 
the doctrin'3 of Lechmere v. Lloyd, 

A case where the limitations were like those in Festing v. Allen 
and not governed by the Act of 1877 arose in Blackman v. Fysh^^ 
with this difference, however, that, in the latter case, it was pro- 
vided that if the life estate should be taken upon execution by 
creditors it was to be forfeited and the future interest was to take 
effect as if the life tenant were dead, that is in favour of children 
who should reach tweuty-one. The life estate was taken on execu- 
tion, and the question was whether the children who had not 
attained twenty-one at that time could take. Kekewich J. held 
that they could. This was affirmed upon the ground that since 
the life estate was cut short by forfeiture, the future interest limited 
upon that event was a shifting executory devise and never could 
have been anything else. Kekewich J., however, treated the case 
as if it were like one where the future interest was limited to take 
effect after a life estate, and where the life estate had terminated 
by its very terms before the event happened upon which the future 
interest was to vest. In this view the case was like Feding v. 
Allen. The learned judge considered that the doctrine of Lechmere 
V. Lloyd applied so that the future interest could take effect accord- 
ing to the intention of the testator as an executory devise. Upon 
such an analysis of the case the Court of Appeal were, on the 
contrary, clearly of the opinion that the future interest would have 
been a contingent remainder and therefore destructible. That 
would seem equivalent to a denial that Feiting v. AUen was to be 
depai*ted from. 

Now, however, in Battie-WrighUon v. Thomas^ decided in March, 
1904^, the Court of Appeal seems to take precisely the same 
position toward Festing v. AUen which Kekewich J. assumed in 
Blackman v. Fyeh^ with the violent result that the contingent future 
interest after the particular estate was held void for remoteness. 
Under the will involved in Battie-Wrightson v. Thomae^ which was 
dated 1854, there was a series of limitations in strict settlement 
under which William became tenant for life, with a contingent 
future interest to his eldest son (unborn at the testator s death) in 
tail, with a further future interest in tail to Charles. Then there 
was a codicil, dated 1868, by which the testator made the remainder 
to the eldest son of William, already contingent upon the birth of 
such son, still further contingent upon such son's attaining the age 
of twenty-four years. This made the devise to the eldest son of 

» [18921 3 Ch. 209. • [1904] 2 Ch. 95. 
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William substantially on all fours with the devise in Feiting v. 
Allen \ The eldest son of William failed to reach the age of 
twenty-four years before the death of his father, the life tenant in 
possession, and a summons was thereupon taken out on his behalf 
to construe the will and codicil. Charles and the heir at law were 
made parties. The claim of the eldest son of William was easily 
disposed of upon the ground that he did not take a vested interest. 
He therefore failed, whether his interest were a contingent re* 
mainder or an executory devise. If it was the former, it was 
destroyed. If it was the latter, it was too remote. The contest 
then arose between the heir at law and Charles. The outcome here 
depended upon what sort of interest the plaintiff had taken. If he 
had a contingent remainder which failed apart from any question 
of remoteness, then Charles took. If the plaintiff took an executory 
devise which failed for remoteness, then there was an intestacy ^. 
It looks as if this question might have been disposed of upon the 
ground that the will and codicil were republished by a codicil of 
1878, and hence the limitations created were subject to the Con- 
tingent Remainders Act of 1877, under which the future interest of 
the plaintiff would clearly have taken effect (apart from any 
question of remoteness) according to the intention of the parties 
as an executory devise. It was argued for Charles that the Act 
of 1877 did not apply, and for the heir at law that it did. But the 
Court of Appeal does not seem to have considered this point. 
Nor does the application of the Act of 1877 seem to have been, in 
any way, a factor in the decision. So far as the Court refers to 
the time of execution of the will and codicil they give their original 
dates— 1854 and 1868. The Court of Appeal actually held that 
the plaintiff took an executory devise which was void for remote- 
ness, so that Charles's interest failed and the heir at law took. 
They seem to rest the case wholly upon the ground that it was the 
actual expressed intent of the testator that the plaintiff should take, 
no matter whether he came of age before or after the termination 
of the life estate, and that under the doctrine of Lechmere v. Lloyd 
that intent must be given effect. It is submitted that this comes 
as near breaking in upon the actual decision of Fenting v. Allen as 
anything can, and in doing so it takes the first step in the logical 
extension of the rule of Lechmere v. Lloyd \ 

^ There was the immaterial difference that in FaHrig t. Allen the fature interest 
was limited to a class. 

* Upon the rule of Moneypmny y. Bering^ 2 De G. H. & G. 145 ; Gray's Rule against 
Petpetuities, par. 252 et seq. 

> With the inclination manifested in England since Lechmere y. JUoyd to release 
future interests which, according to the intent of the parties, must be springing 
future interests after a particular estate of freehold, from that rule of law which 
requires them to take effect by way of succession if possible or fail, it is not 

L 3 
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It is believed that the final test of whether the doctrine of 
Lechtnere t. Lloyd will be carried to its logical conclusion must come 
when the case arises where the limitations are to A for life and then 
to such chilcren of /^ as survive him, and where the life estate 
terminates prematurely by merger. Will the children's interest 
fail ^ ? This case, it would seem, cannot now come up in England, 
because the Contingent Remainders Act of 1845, applied to all 
contingent remainders * existing' after 1 844. Why, however, should 
not some of our American jurisdictions hold the children's interest 
indestructible? In most States there is no statute, no binding 
decision upon the point, and no practice of conveyancers by which 
titles depend upon the fact that contingent remaindei's have been 
destroyed by forfeiture, surrender or merger. Here then, if any- 
where, we may look for the completion, by judicial decision, of that 
law reform which Jessel inaugurated in Lechmere v. Lloyd, 

One case in such a jurisdiction is known to exist which goes far 
toward taking this final and logical step. It is Frazer v. Board of 
Supervisors f decided by the Illinois Supreme Court in 1874^ The 
limitations involved in that case were created by deed and ran 
to A and the heirs of her body. By the Statute of Entails ^ this 
gave A a life estate with a remainder in fee to her lineal heirs. 
At least before any children were born this last was a contingent 
future interest of the third class, which, according to the general 

surprising to the writer that such ft decision as that in Frost v. FroH, 43 Ch. Div. 
346, has been reached. The disposal of that rule of law leaves the intent of the 
settlor to take effect, and what has heretofore been a contingent remainder by 
operation of law becomes, in its inception, an executory interest. Even if it be 
conceded, therefore, that, so long as the rule which turned future interests by way 
of interruption into future interests by way of succession continued, the Rule 
against Perpetuities had no application to such as were so controlled, yet the 
moment the former rule ceases to operate there is an instant demand for the latter. 
So far as the former rule is impaired the latter must step in. As, however, these 
things do not happen with mathematical precision it is not surprising to find, in 
Frost V. JFVos^, that the Rule against Perpetuities was applied in a case where it was 
not quite clear that the other rule had yet been abrogated. 

^ Mr. Jenks in a recent number of the Law Quarteblt Review (zz. a86) lays 
down a test which would seem to answer this question in the negative. He 
says : < If it is the settlor's intention (and as to this there can rarely be any doubt) 
that the objects of his bounty shall take in succession, then the limitations, if they 
are valid at all, must be valid as remainders. If, on the other hand, the settlor 
intends that, in certain events, a later interest shall displace an earlier, then the 
later interest, if it is valid at all, must .be valid as an executory limitation. This 
simple truth is the key to the group of cases [referring to Lechmere v. Uoyd and 
others following it] which of late years have provoked so much discussion ; for in 
all of them it was manifest that the limitations in dispute could only take effect by 
disposition of a prior interest' If the learned writer is putting forth a test which 
depends upon the actual intent of the parties, and this seems to be his purpose, 
then all future interests of the third class must take effect in the first instance as 
executory interests, and Mr. Jenks's only example of a contingent remainder would 
be one created by act of the parties and dealt with above as a future interest of the 
first class. If Mr. Jenks's test depends upon an intent other than the actual intent, 
viz. on a sort of general intent as distinguished from specific intent, then his test 
is worthless. 

* 74 111. 282. > R. S. 1874, Ch. 30, sec. 6. 
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rule, would fail if it did not vest before or at the time of the 
termination of the particular estate. Before any children were 
bom to A she reconveyed to the grantor in whom the reversion in 
fee stood, pending the vesting of the contingent future interest. 
Thereupon the life estate certainly determined by merger ^ It was 
held, however, that the interest of any child that might be bom 
to A and survive her was not destroyed. This was put upon the 
ground that the future interest was created by statute, and hence 
to cause its destruction would be to defeat Uie intention of the 
legislature. It would seem, however, as if the Illinois Statute on 
Entails was fully effective, and that the legislature had fully 
accomplished its purpose when it created the future interest. 
Thereafter the estate of the unborn lineal heirs should be left to 
the mercy of the usual rules of law. Would any one, for instance, 
contend that, simply because it was created by statute, it could 
not be void for remoteness if the Rule against Fel*petuities applied 
generally to contingent Remainders, or that it could not be void 
as violating the rule against double possibilities, if that existed? 
It is believed, therefore, that the result reached by the Illinois 
Court upon this occasion exhibits a strong inclination to get rid, 
by any possible means, of the rule by which contingent future 
interests of the third class fail unless they take effect by way of 
succession. 

It is submitted, then, that in any American jurisdiction, even 
though its land laws may be founded upon those of England, and 
though there may be no Contingent Remainders Act in force, yet, 
if neither actual decision nor the practice of conveyancers has 
settled the law to the contrary, it may fairly be contended that 
there is practically no such future interest as a contingent re- 
mainder, that is, there is no rule of law which says that a springing 
future interest after a particular estate of freehold which may be 
turned into a vested remainder, or take effect in possession eo 
instanti upon the termination of the particular estate, must fail 
entirely unless it does so. This position, it is believed, finds its 
chief support upon authority in the recent line of English cases 
beginning with Lechmere v. Llot/d and ending with BaCtie-Wright^on 
V. Thoma9. It would be interesting for us on this side of the 
Atlantic to know whether English lawyers, in spite of the fact that 
they might not be, would regard us as justified in this deduction. 

Albert Martin Kales. 

* EgerUm v. Massey, 3 C. B. N. S. 338 (1857). 
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THE SEPARATION OF THE JUDICIAL FROM THE 
EXECUTIVE SERVICE IN BRITISH INDIA. 

EVERY one who is interested in Indian affairs, to whatever 
school of thought or party he may belong, or though he may 
belong to no particular party, is anxious that the general ignorance 
which prevails in England about British rule in India should be 
removed. The object of the following lines is to consider in detail 
a * burning question/ which has been vigorously discussed in India, 
viz. the separation of the judicial from the executive service. This 
subject forms one of the main topics in the chapter on administra- 
tive reform in Sir Henry Cotton's new and revised edition of his 
* New India or India in transition.' 

As Sir Henry Cotton remarks, the keynote of administrative 
reform is the gradual substitution of Indian for European official 
agency ; but there is a depth of meaning in the term ' gradual/ and 
the further question arises whether this gi*adual substitution of 
native for European official agency is to be carried out till the 
latter entirely disappears, or whether there must always be a 
substratum of English supervision and control, at any rate for as 
long as it is possible to make any reasonable forecast. Lord 
Curzon, like many others who have had practical experience of 
the Indian administration, says he cannot conceive of a time 
as remotely possible in which it would be either practical or 
desirable that we should take our hand from the Indian plough. 

Leaving aside for the present this further question, and confining 
ourselves to a consideration of how best the gradual substitution 
of native for European official agency can be carried out, and in 
what direction other proposals of administrative reform seem 
feasible, the first point to be noticed is the increasing competence 
of natives to exercise judicial functions. There can be^no doubt 
that within the last fifty years the improvement in the integrity 
and ability of Indian judges has been most marked. But this 
assertion is subject to certain qualifications. It is a mistake to 
suppose that' there is now never any suspicion of con*uption among 
subordinate judicial officers. The late Lord Selbome, speaking of 
his experience gained in practice before the Judicial Committee 
of the Privy Council, had no hesitation in saying that * in every 
instance, in respect of integrity, of learning, of knowledge, of the 
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soundness and satisfactory character of the judgments arrived at, 
the native judgments were quite as good as those of English 
judges.' With the greatest respect for such an eminent critic it 
may be pointed out that it was hardly possible for him, in his 
position as counsel in cases before the Privy Council, from a 
perusal of the record to form an opinion as to the integrity of 
the native judges. That can only be done by competent officials 
on the spot. " A further qualification is necessary in respect of the 
well-known division of judicial work in the civil and criminal 
departments. Apart from the fact that Lord Selbome could only 
have been speaking of civil cases which come before the Privy 
Council, there is the further fact that the native judicial mind is 
more suited to deal with the subtleties of civil law than with the 
broader lines of criminal administration. In recent years in 
Western India, owing to the burdensome work caused by plague 
and famine, it has been found necessary to relieve many of the 
executive officials, who are also magistrates, of their criminal work, 
and to transfer these duties to the subordinate civil judges, who, 
though highly trained and possessed of judicial acumen, have not 
in some instances proved themselves to be satisfactory magistrates. 
Similarly it is found that the Indians who have risen to the 
responsible post of district and sessions judge> excel rather in their 
civil judgments (district judge) than in their disposal of criminal 
cases (sessions judge). Further, it must be borne in mind that 
the duties of a civil judge ought not to be confined to the tiial 
of civil suits and appeals which are brought before him : he is also 
responsible for close supervision of the work of the numerous 
officials attached to his court and to the courts which are 
subordinate to him. This is laborious work^ which is often 
shirked, and which is not bo showy as writing learned elaborate 
judgments, but it is of vast importance in the administration of 
civil justice. 

The distinction between civil and criminal work is sometimes 
lost sight of in dealing with the judiciary as a body. Thus Sir 
Henry Cotton's proposition is that as judicial functions are, as he 
thinks, superior to administrative duties, it is important that the 
powers of the administrator should be entrusted to natives before 
those of the judge ; that, as it is necessary to keep in the hands of 
the judiciary the power of check and control, revision and appeal^ 
this is an aigument in favour of the cautious delegation of judicial 
authority to Indians, who would thus sit in judgment on executive 
work ; and therefore there should be rather a systematic resignation 
by Europeans of executive functions than a relinquishment of 
judicial appointments, which carry with them the right of appellate 
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and revisional jurisdiction. Further on in his chapter on adminis- 
trative reform Sir Henry Cotton recommends that the whole of 
the executive administration should be in the hands of the Indian 
Civil Sei'vice, in the natural course of things administrative officers 
being chosen more and more from the permanent residents of the 
locality, while judicial appointments should be reserved for 
members of the legal profession, there being, in his opinion, many 
experienced barristers in India who would make admirable judges, 
and discharge the duties far better than the average civilian, but 
gradually the number of Indian judicial officers would increase. 

It is difficult to reconcile some of the details of these proposed 
reforms, or to assent to some of the propositions, which are con- 
tradicted by experience, but at present it is only necessary to 
notice the assertion in regard to the relations between the judiciary 
and the executive. It is not the case in India that there is in the 
hands of the judiciary the power to check and control or revise 
the acts of executive officers. Of course if an executive officer in 
the performance of his duties breaks the law, and Qovemment 
refuses to give the injured party redress, then (with certain 
exceptions which need not be here particularized) a suit will lie 
for the wrong so done, and this suit will be tried in the ordinary 
courts, subject to the ordinary rules of appeal and revision. That 
is the only check or control which can be said to be exercised by 
the judiciary over the executive officials, and the existing system 
of administration does not, as Sir Henry Cotton supposes, present 
the anomalous appearance of executive work done by officials of 
the ruling race, whilst the natives of the country sit in judgment 
on the work so done, and naturally subject it to free and often 
hostile criticism. Sir Henry Cotton's double mistake is in 
assuming that judicial functions are superior to administrative 
duties, and that the former control and revise the latter. Superior 
in what respect? The fact is that they are in such different 
grooves that comparison is for all practical purposes useless. 

But although judicial and administrative duties are entirely 
distinct, the one having no relation with the other except so far 
as administrative acts may become the subject of litigation, there 
is an important department in which certain judicial functions are 
exercised by administrative officers, and those judicial functions 
are subject to the control and revision of other judicial officers, 
whose duties are confined to judicial work, and in that sense it 
is true that (judicial) work done by administrative officers is 
subject to criticism by judicial officers. It is in this respect that 
the separation of the judicial from the executive is correctly 
described as a 'burning question/ The arguments in favour of 
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this Boparation are summarized by Sir Henry Cotton thus : — under 
existing an*angements the district magistrate is at one and the 
same time the head of the police and the head of the magistracy, 
and it is his duty to watch the police investigation of the more 
important cases, to instruct investigating officers, to read police 
reports and papers as they come in, and finally to decide whether 
a case should or should not be sent up for trial before himself or 
one of his subordinates. If he tries the case himself, he is at one 
and the same time both police prosecutor and judge. If he directs 
the case to be tried by one of his subordinates, he is in a position 
to exercise control over such trial, and subordinate magistrates, 
whose position and promotion are dependent on the district 
magistrate, cannot in such circumstances discharge their judicial 
duties with that degree of independence which ought to characterize 
a court of justice. In the words of a memorial presented to the 
Secretary of State for India by certain eminent persons a few years 
ago, it is absolutely necessary that the functions of criminal judge 
should be dissevered from those of thief-catcher and public prose- 
cutor, in the person of the district magisti-ate. For this purpose 
it is urged that the executive head of the district should no longer 
be district magistrate: neither he nor any officer subordinate to 
him should exercise judicial functions: to preside over the local 
courts there would be, as now, the district and sessions judge, 
subordinate judges, magistrates and munsiffs; but appointments 
to all these offices would be made by the High Court, and the 
selection would be made from among advocates and pleaders and 
other members of the legal profession, including experienced 
English barristers now in India. It is not necessary to pause and 
inquire whether in the districts outside the presidency towns there 
are such experienced English barristers, who would be willing to 
accept the posts in question; and we may eliminate, as only 
tending to confuse the subject-matter now under consideration, 
the judicial officers engaged in the administration of civil justice. 
As r^ards the administration of criminal justice we are concerned 
with magistrates, sessions judges, and the High Court. 

Now the main point to be ascertained is whether the evil as 
above described really exists. If it does, then there can be no 
doubt that a remedy must be found and applied ; and it is difficult 
to understand how caution and delay can be recommended in 
applying a remedy to such a crying evil, which goes to the very 
root of the administmtion of criminal justice. But Sir Henry 
Cotton, who is an ardent advocate of the proposed reform, thinks 
that it would be desirable to introduce it gradually and in the 
first instance into the most advanced poi'tions only of the advanced 
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provinces in India. The policy should, he thinks, be a cautious 
one, for it is a fatal error to make concessions which it is after- 
wards necessary to withdraw. The adoption of the new policy 
must, it is said, depend on the condition of the country, for in 
many parts of India it would be an act of folly to introduce any 
change. But surely it must be the aim of a good government to 
remove as soon as possible any evil which everywhere must tend 
to prevent the magistrates from truly and indifferently adminis- 
tering justice. And this is just what Government did in i860. 
At that time the magistrate of the district was head of the police 
in every sense of the word, and as he had but few assistants for the 
disposal of magisterial cases in his district^ he may in fact have 
sometimes been thief-catcher, prosecutor, and judge ; and it was 
to put a stop to that state of things that many of the recommenda- 
tions of the Police Commission of 1 860 were formulated, and the 
Act for thQ regulation of the Police (Act 5 of 1861) and the 
Criminal Procedure Code (Act 25 of 1861) were passed. By the 
former Act the administration of the police throughout a district 
was vested in a superintendent of police and his assistants, under 
the general control and direction of the chief officer charged with the 
executive administration of the district. There was in fact then 
introduced an entire separation of the executive police from all 
immediate subordination to the sitting magistrate, and from all 
judicial functions. But the head of the district— the * Collector,' 
or by whatever name he is called — ^was and still is responsible for 
the peace of his district : he is the hand and eye of the Government 
in all executive departments : he must be in a position to know 
what is going on in his district ; therefore it was deemed necessary 
that he should exercise a 'general control and direction' in the 
police department just as much as in other departments. This 
was the only way in which the police could be linked on to the 
general administration: to have created an entirely independent 
department would have left the door open to constant friction, and 
would have left without due supervision the department of all 
others in the general administration which requires to be con- 
trolled. But qua magistrate trying cases, the only difference be- 
tween the district magistrate and the other magistrates in the 
district is that if the latter are of opinion that in any particular 
ease or matter the action of the police requires reprimand or 
severer notice, they not being superiors of the police must make 
a report to the head of the district (district magistrate), who can 
then call upon the superior officers of the police for explanation, 
and can take action, if necessary representing the matter to 
Government. How the 'general control and direction' is to be 
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exercised by the head of the district must be a matter for the 
discretion and orders of Government. But it is obvious that any 
instructions, though outside the procedure laid down by the 
legislature for the investigation or trial of cases, must, to have 
any validity, be not contrary to the spirit or letter of the existing' 
code of criminal procedure. 

It is unnecessary to go through the various codes of criminal 
procedure from Act 25 of 1861 to the code now in force, Act 5 of 
1898, for from the very first the following principle is to be found 
in all the statutes, viz. that the magistrate who will ordinarily try 
the case, or if it is beyond his powers commit it for trial by a 
superior court, should be in touch with the details of the case from 
the very first, from the initial report of the police officer, whose 
duty it is to investigate the case, up to the time when the accused 
is brought before the magistrate for inquiry or trial. In the Indian 
code of criminal procedure 'investigation' includes all the pro- 
ceedings for the collection of evidence by the police, * trial ' means 
the magisterial proceedings in a case which is not beyond the 
powers of the magistrate for final disposal, and ' inquiry ' means 
the same proceedings in a case which a magistrate can commit for 
trial before a superior court. We are now dealings not with petty 
cases, but with more serious offences, in regard to which the police 
are empowered to arrest an accused person without a ma^trate's 
warrant. These are generally known as * police cases.' So far 
from there being any indication in the code of criminal procedure 
that it is the duty of the district magistrate in such cases to watch 
the police investigation^ to instruct investigating officers, to read 
the police reports and papers as they come in, and finally to decide 
whether the case should or should not be sent up for trial before 
himself or before one of his subordinates, the intention of the law^ 
as is clearly shown, is that the various magistrates in a district 
fihould have certain areas defined and allotted to them. The 
district magistrate is empowered to make rules or give special 
orders consistent with the code as to the distribution of business 
among the magistrates subordinate to him, so the police can always 
know to which magistrate the report of any police case should be 
sent, and the further police proceedings be submitted. It may be 
noted that the district magistrate is able to invest any magistrate 
of the lowest grade with power to take cognizance of police cases ; 
but the most serious cases which would ordinarily be sent up for 
trial by the sessions court (answering to our quarter sessions or 
assizes) would not come before a magistrate of the lowest grade, 
as he is not generally empowered to commit cases for trial. Thus 
the police have no difficulty in knowing which pai-ticular magis- 
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trate is by the rules and orders to take cognizance of any particular 
case. 

This being so, there can be no uncertainty as to the relations 
between the police officer who is investigating the case and the 
magistrate who will in the ordinary course dispose of it magis- 
terially. The legislature intends their duties to be entirely dis- 
tinct. The police officer is the thief-catcher — he is to collect 
evidence; the magistrate is to appreciate the evidence when col- 
lected ; but they are to work in unison, not independently of each 
other. On receipt of the information of the alleged crime the police 
officer, before proceeding to the spot to investigate the facts and 
circumstances of the case^ and to take such measures as may be 
necessary for the discovery and arrest of the offender^ must forth- 
with send a report to the magistrate, not the district magistrate, be 
it noted, but the magistrate, among the several magistrates in the 
district, who will ordinarily dispose of the case. Such magistrate 
(not the district magistrate, be it noted again) on receiving such 
report may direct an investigation, or, if he thinks fit, may at once 
proceed to hold a preliminary inquiry into or otherwise dispose of 
the case. Obviously it is not the intention of the law that such 
magistrate should usurp the functions of the police officer, and 
should himself begin to coUect evidence, or become the thief-catcher. 
But he can direct, supervise, and control the collection of evidence, 
especially if he proceeds to the scene of the crime ; he can be on 
the spot to record evidence or confessions if necessary, and his 
presence ought to be a safeguard against the abuse of power or 
malpractices on the part of the police. It is to this magistrate, not 
to the district magistrate, that the police officer, directly there is 
reasonable ground of suspicion against an accused person, forwards 
the case, and when the investigation is completed (that is when the 
police officer has collected all the evidence which at the time seems 
available), sends his final report. But the police officer's connexion 
with the case is not then necessarily closed. He may subsequently 
be able to collect important evidence which was not at first avail- 
able, and at any time during the magisterial proceedings he may be 
called upon by the sitting magistrate to investigate any particular 
point which has come to light. One of the greatest mistakes made 
regarding the Indian criminal procedure is to suppose that the 
police are intended to make their investigations uncontrolled by 
the magistrates, before whom the respective cases come for disposal, 
or that the duty of the police is limited to collecting evidence, and 
that then they should wash their hands of a case, the magistrate's 
duty being similarly confined to recording the evidence sent up by 
the police; and then to giving a decision as if the matter were a suit 
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between rival litigants in the civil court. Such a view is directly 
contrary to the law, the provisions of which are specially framed so 
as to act as a safeguard against the suppression of evidence by the 
police, and to ensure every attempt for the ascertainment of the 
truth. Every court is bound {siall, not merely may) to summon 
and examine any person as a witness, if his evidence appears 
essential to the just decision of the case. 

But, it may be said, if the provisions and intention of the law 
have been correctly described above, where do the control and 
direction of the district magistrate come in ? The answer to this 
question is that the control and direction are specifically described 
by statute as gefieral. The executive head of the district, the official 
responsible to Government for the general administration and for 
preventing breaches of the peace, must be kept fully aware of all 
that is going on in his district. For this purpose it is provided by 
the law that the fact of all persons arrested in his district without 
warrant from a magistrate must be reported to the district magis- 
trate, who is thus cognizant of all the serious cases which are 
occurring. Further, the district magistrate is at libei-ty to call for 
and inspect the general diary, which every officer in charge of 
a police station is bound to keep, and in which he records all com- 
plaints and charges preferred, the names of all persons arrested, the 
offences charged against them, and so forth. Then, of course, the 
superintendent of police naturally consults with and takes the advice 
of the head of the district in regard to any serious matter or case. 
The district magistrate, it must be remembered, does not as a rule 
himself try or commit for trial any cases. These, as shown above, 
should be sent by the police to the various magistrates empowered 
to take cognizance of them. And, if owing to the complexity of 
any case with regard to which the superintendent of police consults 
the district magistrate, the latter obtains confidential information, 
or his action is in any way extra-judicial, such in fact as could not 
appear on the magisterial record, were he to take the case up 
magisterially, then obviously he can not take it up, but it must 
come before one of the other magistrates in the district. 

Again, the district magistrate ordinarily hears all appeals from 
the decisions of the petty magistrates, who cannot pass sentences 
exceeding six months' imprisonment. He is thus in a position to 
have some knowledge as to how these officers are performing their 
magisterial work, and in cases in which the police have been con- 
cerned his knowledge gained as an appellate court is a valuable 
supplement in the exercise of his general control and direction. 
And this {>ower is not confined to cases in which appeals are made 
against convictions. He is empowered by law to call for and 
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examine the record of any proceeding before an inferior court 
situate within the local limits of his jurisdiction, for the purpose of 
satisfying himself as to the correctness, legality, or propriety of any 
finding sentence or order recorded or passed, and as to the regularity 
of any proceedings of such inferior court. If the case is not of such 
a nature as to require a reference to the High Coui*t, the district 
magistrate can himself record his judicial opinion as to the action 
both of the police and the trying magistrate, not in a demi-official 
note, but in a judicial order. 

When, then, it is asserted that it is the duty of the district 
magistrate to watch the police investigation of the more important 
cases, to instruct investigating officers, to read police reports and 
papers as they come in, and. finally to decide whether a case should 
or should not be sent up for trial before himself or one of his sub- 
ordinates, the rejoinder is that if such a procedure is followed in 
the districts with which Sir Henry Cotton is acquainted, it is 
directly contrary to the letter and spirit of the law; and the 
remedy is, not by altering the law, but by Government insisting 
on the law being followed. The duty of watching the police 
.investigation of a case and instructing the investigating officer 
is imposed on the magistrate, before whom the case from the very 
first should come for inquiry or trial : the district magistrate does 
not decide whether a case should or should not be sent up for trial 
before himself or one of his subordinates. If he does take cognizance 
of any case for inquiry or trial (and as shown above as a rule he 
seldom does take cognizance in a legal sense of magisterial cases), 
he may transfer it for inquiry or trial to any subordinate magis- 
trate. 

Again, when it is said that subordinate magistrates, whose 
position and promotion are dependent on the district magistrate, 
cannot discharge their duties with independence, and therefore it 
is necessary that neither the district officer nor any officer sub- 
ordinate to him should exercise judicial functions, and that the 
whole body of the judiciary should be subordinate to the High 
Court alone, the rejoinder is that the remedy would be worse tha.n 
the disease. It is said that there are magistrates, mostly those 
who try petty cases, who are weak enough to give judgments, not 
according to their conscience, but according to what they fancy 
will please the district magistrate. Surely the remedy is to train 
a class of officials who will have some foixse of character, and who 
will learn to do right for right's sake, not to be subservient 
subordinates. Of course, if a district magistrate so far forgets 
what is due to his position as to try and influence a subordinate 
magistrate in regard to a judicial decision, no language can hardly 



April, 1905.] Separation of Judicial and Executive Functions. 147 

be too strong in condemning such a course. But the standard of 
the service must be very low if an instance of such action is any- 
thing but extremely rare. A magistrate is entitled to consult his 
superior on any legal point— such e. g. as the admissibility of any 
particular piece of evidence, just as much as a puisne judge of the 
High Ck>urt might similarly consult his chief justice. But on the 
merits of the case the decision must be the decision of the trying 
magistrate alone. And if he perverts justice by giving what he 
knows to be an unjust decision, then the sooner he is relieved of 
magisterial functions the better. « 

Sir Henry Cotton refers to Mr. Manomohan Ghose's famous 
compilation of twenty cases, illustrating, it was said, the evils of 
the union of judicial and executive functions in Bengal. It is 
a fact worthy of remark that no such compilation has been 
published of similar cases in provinces other than Bengal If, 
as is alleged, these cases demonstrate gross abuse of judicial power 
on the part of the magistracy in the interior of Bengal, the 
suspicion naturally arises that this must have been due, not to 
the law, but to the abuse of the law. And an examination of the 
cases (it would take too much space in this article to analyse 
the cases at length) shows that the failures of justice were caused 
in most of the cases by, on the one hand tactless action on the part 
of hot-headed district magistrates, and on the other by subserviency 
of weak subordinate magistrates. The cases ought never to have 
occurred if the law had been followed in letter and in spirit. 

Sir Henry Cotton presses his argument to its logical conclusion, 
and boldly asserts that there can be no real independence on the 
part of the judicial service so long as judges are dependent for 
promotion and transfer on the will of the executive government. 
It is, therefore, an essential feature of his scheme that judicial 
officers of whatever grade (he apparently means all judicial officers 
below the status of High Court judges) should be placed under the 
control and orders of the High Court, by whom the appointment 
to all these offices should be made. Mr. Manomohan Ghose did 
not agree with this view. He asserted that in spite of the system, 
the early training which our young civil servants receive in A purer 
and healthier atmosphere before they come out to India enables 
some of them to resist the baneful influences incidental to the 
present system, and to become exemplary judges in after-life, as 
well as to exhibit that thorough honesty of purpose and indepen- 
dence of the executive, which are so essential for the efficient 
administration of justice ; but with regard to the Indians, who 
are entrusted with the trial of the bulk of magisterial cases, he 
aisserted that if he happened to be professionally engaged for the 
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defence in a case, in which he had reason to suspect that the 
district magistrate was interested in the prosecution, he would 
unhesitatingly prefer that the case should be tried by a covenanted 
subordinate magisti*ate who had received his early training in 
England rather than by a magistrate brought up in India. He 
was certain that nine out of ten such subordinate magistrates 
would feel bound to decide the case, not upon the value of the 
evidence adduced, but according to the supposed wishes of the 
. district magistrate. This is a powerful argument for recruiting 
the Indian Civil Service solely from England; but it is also an 
argument for taking every possible step to raise the tone of Indian 
officials, progress in this direction in every department being well 
known, and there being reasonable expectation that the progress 
will be equally marked in years to come. 

For what is the alternative remedy which is proposed? It is 
briefly this: — the present superior police service to be abolished, 
and the executive head of the district with his immediate sub- 
oi*dinates to have direct control of the police, and to be in fact 
members of the police force, being relieved of all magisterial 
functions : the magistrates to be stationary courts, presided over 
by members of the legal profession selected by the High Court, 
and primarily subordinate to the sessions judge, who also should 
be a member of the legal profession, selected by the High Court. 

There are several objections to this proposed reform. The first 
and main objection is that the police would become utterly 
uncontrolled. One has only to glance at the native press in India 
to be aWare of numerous complaints of police oppression. It has 
been well remarked that the point at which the administration is 
in closest contact with the life of the people is the point of friction 
between the police constable and the villager, and out of all the 
departments of the administration the one most closely connected 
with the police is the department of the magistracy. Sever this 
connexion; make the head of the disti-ict and his subordinates 
police officers pure and simple — men who will naturally magnify 
their own department ; let the advocates and pleaders who have 
become magistrates be in their stationary courts the only barrier 
between the people and police oppression ; and the villagers will 
cry out that the little finger of the reformed system is thicker than 
the loins of the present ; they may be chastised now with whips, 
they will be chastised with scorpions. 

The fact is that the district officer is the link in the administra- 
tion between the mass of the people and Government. There is no 
question here of the substitution of a fixed impersonal law for the 
personal view of the ruler for the time being, and in the particular 
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case. That has been effected by the various codes and the statutes 
of the Indian legislature. The question is one not of substantive 
law but of procedure : how best can the law be administered for 
the greatest happiness of the people. 

The answer is, by retaining the general control and direction of 
the police department in the hands of the head of the district, who 
by his own inspections and personal influence, as he tours through- 
out his district, and from the reports of his subordinate officers, as 
they mix with the people, can ensure a pure and healthy criminal 
administration far more effectually than could be done by stationary 
courts, presided over by legal gentlemen, who can have no experi* 
ence of the general administration of the country. In India the 
keynote of good administration is, or ought to be, personal in- 
fluence. The best district and sessions judge is the officer who, 
besides having served as a magistrate from the lowest to the 
highest grade, has had experience of the revenue administration of 
the country, and knows something about land tenures and such 
like matters, and who has gone in and out among the people. But 
when he rises to be a sessions judge, he has no time or opportunity 
to travel in his district and become acquainted with the magistrates 
of the various grades. To put the lower magistrates solely under 
his supervision and control would mean that they would practically 
be without control. To reserve all appointments in the administra- 
tion of a district for Indians permanently resident in that district, 
to make these Indian collectors and assistant collectors members of 
the police force of the district, to reserve all magisterial and judicial 
(criminal) functions for native gentlemen chosen from the legal 
profession, who would naturally have no experience outside their 
legal attainments ; to make these magisterial and judicial officials 
sitting in stationary courts the only channel of supervision of the 
police department; it would indeed, as Sir Henry Cotton says, 
require caution and delay before such a system could be introduced. 

E. T. Candy. 
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A SCHEME OF COPYHOLD ENFRANCHISEMENT. 

LAND and conservatism are inseparably connected. Agriculture 
in its most modem and scientific, as well as in its more 
primitive and haphazard methods, is above all things a matter of 
routine. The rigid observance of the daily and the yearly round 
of duties is absolutely necessary for its successful practice, and the 
man who departs from the established methods on an extensive 
scale, instead of trying small and tentative experiments, is almost 
certain to court failure. Again, the life of the farmer and the tiller 
is necessarily more solitary than the life of those who stay amid 
the busy hum of men ; and ideas take longer to fructify and longer 
to get absorbed in country districts than in more populous places. 
The great advantage of this spirit is stability; for while it is 
maintained there is small chance of any new and ill-considered 
ideas being put into practice on the spur of the moment, and 
bringing about unforeseen disaster. However, be the reason what 
it may, of the fact there can be little doubt. The landlord, the 
farmer, and the labourer among all nations are prone to do what 
their fathers have done before them ; they are conservative in ideas, 
conservative in practice, conservative in thought, word, and deed. 

Of this fact the Land Laws, in all feudal countries at any rate, 
are a good example. Any attempt to change them in any par- 
ticular meets with an enormous amount of passive resistance^, 
and of all laws they are the last to change. Feudal tenures were 
not finally abolished until 1660, though they were a grievous burden 
and quite opposed to the spirit of both the sixteenth and seven- 
teenth centuries; and the cumbersome, dilatory, and expensive 
system of conveying entailed estates by Fines and Recoveries con- 
tinued until 1833. These were not by any means the only sur- 
vivals of the Middle Ages that modern times have been obliged 
to painfully discard. Some remain ' even unto this day,' and of 
these atrophied and rudimentary structures (if we may borrow the 
language of Biology) the most curious are copyhold tenures. These 
' unfree ' or ' villein ' tenures in all their incidents take one back 
across the centuries to the very heart of the Middle Ages ; but our 

' We need hardly say that we do not refer to the Passive Resistance, spelt like 
Conscience and Cause with capital letters, that is now so prominently before the 
public. 
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ideas and those of the Middle Ages are even farther apart in their 
relative positions in the development of thought than they are in 
time, and the incidents of copyholds are now simply a hindrance 
to the free transfer of land. We will just remind the reader of the 
important ones, premising that they are all regulated by the custom 
of the particular manor to which they belong and consequently vary 
in every degree. Quit-rents and chief rents can be dismissed at 
once, as they are simply small annual payments charged on the land. 
On every alienation a sum called a fine is payable to the lord of 
the manor, and on the death of the copyholder the best beast that 
he possesses (there are instances of valuable racehorses being seized 
under this custom), or else a fixed sum of money is forfeited to the 
lord by way of heriot. These fines and heriots are of the most 
varied amounts from an infinitesimal sum up to a substantial per- 
centage of the value of the land. Then, too, the ceremonies upon 
alienation are complicated. In addition to the equivalent of the 
deed of conveyance of freeholds (the covenant to surrender), the 
parties have to attend before the steward of the manor, the vendor 
sun*ender8 the land to the lord, and the lord afterwards admits 
the purchaser, nominally as his tenant, but virtually as owner. 
All this adds greatly to the cost and trouble of conveying copyholds 
with no corresponding advantage. Another complication arises 
from the historical origin of copyholds, viz. that the copyholder is 
merely the owner of the surface, but the lord t>wns the minerals 
beneath, though he may not enter to work them without the copy- 
holder's consent. This dual control is a formidable obstacle to 
many mining enterprises. Again, no copyholder can, in the 
absence of a special custom, lease the lands of which he is virtually 
the owner for longer than a year without the lord's consent, 
because if this were allowed he could create long terms for 999 
years, which would make the holder of the term practically owner 
without the necessity of paying fines and heriots, or coming to 
the lord for alienation. This, too, is a very irksome restriction. 

For getting rid of these restrictions the appropriate method — 
long used and practised — is enfranchisement. The lord of the 
manor by a deed of enfranchisement pi*actically conveys his 
interest in the land to the copyholder, who thereby acquires a 
freehold title either with or without the right to the minerals 
underlying the land, as may be agreed in the particular case. For 
calculating the money to be paid for this enfranchisement sur- 
veyors have evolved a scale, each particular right of the lord being 
valued separately, and the whole added together making the con- 
sideration for the enfranchisement. This figure naturally varies 
greatly, for the value of the lord's rights, as we have mentioned, 
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varies within very wide limits, but the principle upon which the 
valuations are made is well settled* 

- The most ordinary way for an enfranchisement to be canied out 
is by agreement between the copyholder and the lord of the manor, 
but in addition a series of statutes have been passed, culminating 
in the Copyhold Act, 1894, which render it possible for the copy- 
holder in all cases to compel an enfranchisement, and the Board of 
Agriculture have been given power to settle the price to be paid 
for it, should the parties disagree. In these ways a large number 
of enfranchisements have been carried out, but in proportion to the 
total amount of copyhold land the number of enfranchisements is 
very small, and the amount of copyhold land in the kingdom 
remains very large. The causes, however, are not far to seek. In 
the first place the legal and other costs of an enfranchisement are 
extremely onerous in proportion to the sum paid for the enfranchise- 
ment. Most of the manors form part of the great entailed estates, 
and although the Settled Land Acts have made it comparatively 
easy to alienate these estates, nevertheless there are always charges 
of various sorts upon them, and it is usually necessary to get the 
parties who hold these charges to release the land from them. The 
result is that there have to be a great many parties to the deed, 
and it has to pass through the hands of several solicitors, in addition 
to those of the steward of the manor and the copyholder's own 
adviser. To give one instance of a case in which the present writer 
was concerned, the money paid for the enfranchisement was £31 
while the costs were just £100. 

In the second place, most men haye an objection to paying a lump 
sum in order to secure an advantage that will not be fully felt for 
a long time. The incidents of copyhold tenure are annoying, but 
they are like a series of pin-pricks — each single pin-prick does not 
hurt much — while the payment of a sum down to secure permanent 
immunity is a thing that most men will admit the advantage of 
doing when the matter is explained to them, but which in practice 
they like to put off to a more convenient season. The money is so 
useful to them at the present time, and not they, but those that 
come after them will probably reap the full benefit of the expenditure. 
' There's a deal of human nature in man,' as the American philosopher 
remai*ked I 

But if a plan could be devised that would put an end to copy- 
hold tenures without sensibly increasing the burden on the copy- 
holder or diminishing the revenue of the lord of the manor, it 
ought to be welcomed by all those interested* Such a plan could, 
we think, be brought into operation in this way. An Act should 
be passed abolishing all copyhold tenures as such and converting 
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them into ordinary freeholds, and providing that before the Act 
came into operation the value of the lord's interest in all copyhold 
lands should be ascertained. In the vast majority of cases this 
would be easy to aiTive at by agreement between the parties, but 
in case of difference the existing machinery of appeal to the Board 
of Agriculture could be utilized. Once that value was ascertained 
it would become fixed as the capital value of the lord's interest in 
the land, and we would then propose that a sum equal to the interest 
on that capital amount calculated at 4 per cent, should be paid 
annually by the quondam copyholder to the lord — this sum to be 
a first charge upon the land, and payment to be enforceable by the 
ordinary remedies of a mortgagee. The owner we propose should at 
any time upon giving, say, three months' notice have the right to 
free the land from this charge upon payment of the capital value of 
the lord's interest as already ascertained* 

That the change would be to the benefit of the copyhold owner 
is, we think, obvious. There would be no more expensive and 
elaborate ceremonial for transferring the land — an ordinary deed 
of conveyance would be sufficient in all case& There would be no 
heavy fines on alienation ; no heriots payable on death ; no irksome 
restrictions on the power of granting leases ; — all would be swept 
away, and in their place would remain only a definite annual sum 
that could always be commuted by paying its capitalized value. 

To lords of manors we think the alteration would likewise prove 
both beneficial and convenient. At the present time, except for the 
annual chief and quit-rents (which would remain unaltered under 
the proposed scheme, except that they would be merged in the 
annual sum payable, and like it liable to commutation), the revenue 
from a manor is very fiuctuating. Its chief sources are the fines 
on alienation and the heriots on death, and these vary according 
as there are any sales or not, and as the tenants happen to die. 
We think that most lords of manors will agree that a fixed annual 
revenue would be far preferable to their present precarious income. 

The most difficult question with regard to the proposal arises in 
connexion with minerals. At present, in the absence of any special 
custom, they belong to the lord of the manor, but he cannot enter 
upon the lands to work them without the copyholder's consent. In 
many districts the minerals are for all practical purposes of no 
value, but in others their value far exceeds that of the surface ; but 
even where they are of great value, unless they are actually being 
worked, they give no present income, and it is entirely problematical 
when any income will arise. It would not, we think, be fair to 
compel the copyholder to acquire these minerals and to pay a sum 
for them for which he might get no return for very many years ; 
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and upon the whole we think it would be better to leave the 
mineraJs alone alt(^ether and allow the matter to be settled by 
agreement between the parties concerned, as at the present time. 

One word upon the question of costs. The law costs in effecting 
the change would be little or nothing, because the conversion of the 
tenure from copyhold to freehold would be carried out by the opera- 
tion of the statute, and no deed of enfranchisement would be 
necessary. The steward's and surveyor's costs of ascertaining the 
capital value would, however, have to be paid, but they would 
probably not be a very serious matter. In the ease of small 
holdings, where even these amounts would be a burden, a provision 
might be made that the costs should be paid in the first instance by 
the lord and repaid by the copyholder in instalments spread over 
a number of years, together with interest. 

An objection to the scheme in its entirety might be made on the 
ground of ' Laissez-faire.' ' The copyholder can enfranchise now 
if he likes, why in effect make enfranchisement compulsory 1' 
This objection we have partly anticipated in explaining that the 
great obstacle to enfranchisement at present is the objection of 
the human mind to the payment of a sum down to secure a pro- 
spective advantage ; and the essential feature of the scheme here 
outlined is that the payment should be a fixed annual sum repre- 
senting the interest on the capitalized value of the lord's rights. 
Further than this, we think that it is to the advantage of the State 
that land tenure and land transfer should be as simple and easy 
as possible, and no one can contend that the incidents and cere- 
monies connected with copyholds — interesting as they are to the 
historian as a survival of mediaeval life — are in any way suited 
to the exigencies of modem business. Therefore, if they can be 
abolished without hurting any one, let them be abolished. 

H. J. Randall. 
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CONTRIBUTION TO GENERAL AVERAGE. 

THE question it is proposed to consider is how, in a policy of 
marine insurance, the obligation to contribute to general average 
arises. 

In the Digest of Justinian it is written : * Lege Rhodid. cavetur 
ut si levandae navis gratia jactus mercium factus est, omnium con- 
tributione sarciatur quod pro omnibus datum est ' (Digest. Lib. xiiii. 
Tit. ii. Lex i). 

Pardessus, in his monumental work, testifies that as regards this 
law, the obligation of the Romans to the Rhodians is indisputable 
{unfait incontestable) ^, 

Whether the Rhodians had in their turn borrowed this law else- 
where, or themselves created it, is a question still unanswered, 
despite the great learning and industry that have been expended in 
its attempted solution. 

The distinguished French jurist inclines to the opinion that the 
Rhodians borrowed from the Phoenicians '. 

Be that as it may, all that need be noted here is the fact, univer- 
sally accepted^ that whatsoever its origin, this fittgment of legisla- 
tion is the foundation on which, in this as in all other maritim<9 
countries of the world, have been built up these Rules of the Sea, 
which, differing but in accordance with each nation's conception of 
the logical result of an admitted principle, are known as the Law of 
General Average. The origin of insurance is shrouded in obscurity, 
as yet unpenetrated. 

Malynes, writing in 162% ascribing it to the Romans, says : * This 
Claudius did bring in this most laudable custom of Assurances ^.' 
Not contemplating, apparently, or perhaps being indifferent to, 
criticism, this merchant writer cites no authority for his positive 
statement. None the less Park, whose learning is incontestable, 
and, who writing in 1787 confesses to having consulted every foreign 

' Collection do Lois Maritimes Ant^rieures an XVIII Sitele, Paris, 1828, vol. i, 
p. a8. 

' Ibid., vol. i, Introd. xxix, <Une l^islation qu'elle (Rhodes) empninta sans 
doute anz Ph^niciens.* [M. Victor B^rard's admirable study of the Phoenician 
sea power which preceded Greek ciyilization and commerce ('Les Ph^niciens et 
rOdyssde *) seems to add much weight to this opinion. — £d.] 

' Malynes, 3rd ed., 1686, p. 105. Tiberius Claudius Drusus Caesar was fifth 
Emperor of Rome, ▲. d. 40-54. 
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author he could possibly obtain ^, rereals that Malynes relied chiefly 
for his opinion on a passage from Suetonius, the historical signifi- 
cance of which he had failed to appi-eciate K 

The great English lawyer, whose mind had received the indelible 
impress of the befriending genius of his fellow countryman, the 
venerable Lord Mansfield ^, to whom the first two editions of his 
work were dedicated, arrived at the conclusion that insurances 
were in those days wholly unknown ^ : and as a result of exhaustive 
research, adopted the theory — in 1787 largely obtaining, and to- 
day prevailing — that the Lombards were in the thirteenth century 
the inventors of the system of insurances and introduced it to the 
world ^ And this in his own modest words : — 

'I am aware that several learned men are of opinion, that in- 
surances were of an earlier date than is here ascribed to them. On 
a subject where so much obscuritv must necessarily exist, I am by 
no means tenacious of my opinion ; but the inclination of my 
mind is to adhere to the idea that the Lombards wei*e the in- 
ventors ®.* 

Concerniug which dispute, this, at least, may be accepted — That 
no date for the birth of Mai-ine Insurance can reasonably be sug- 
gested, which the Lex Ehodia de Jactu does not by centuries anti- 
cipate. 

If this be so, it must follow that the Rules of General Average "^ 
— like those rights with correlative duties, existing between parties 
to a marine adventure, to-day commonly evidenced by a Bill of 
Lading, Charterparty, or other written instrument — are apart from, 

* A system of the Law of Marine Insurances, 7th ed. (Author's), 1817, Pref. xiii. 

' Suetonius flourished in the first quarter of the second century a^ d., and wrote 
the lives of the Twelve Roman Emperors. The passage referred to, taken from an 
edition by Augustinus Babelonius, published in Paris, 1684, is to be there found at 
p. 396 in chapter xiz of the life of Tiberius Claudius : < Nam et negotiaribus oerta 
lucra proposuit, suscepto in se damno, si cui quid per tempestates accidisset.' 

An English translation by Phildmon Holland, published in London, 1606, 
renders this passage : ^ For he not onely proposed oertaine set gaines to all come- 
masters, that would venture for graine, undertaking himselfe to bear all the losse 
that should happen unto anie of them by tempest.' 

Molloy, in his De Jure Maritime et Navali, published in London, 1676, citing 
this same reference, says at p. 239, * It is conceived by Suetonius, that Claudius 
Caesar was the first that brought in this custom of Assurance,' ^c This is not 
obvious. 

' Lord Chief Justice, King^s Bench, 1756-88. He died 1793, in his 90th year. 

* Supra, lutrod. iii. • Svpraf xxiv. 

* Supra, zxiv, n. 6. Park was raised to the Bench of Common Pleas, 1816 ; died, 
1838. 

' In Burton v. English, la Q. B. Div. 218 (1883) Brett M. R. said at p. 220 : *By what 
law does the right arise to General Average contribution ? ... I do not think that 
it forms any part of the contract to carry, and that it does not arise from any con- 
tract at all, but from the old Rhodian laws, and has become incorporated into the 
law of England as the law of the ocean. It is not as a matter of contract, but in 
consequence of a common danger, where natural justice requires that all should 
contribute to indemnify for the loss of property which is sacrificed by one in order 
that the whole adventure may be saved.' 
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and independent of, Contractfi of Insurance, and unconcerned even 
to inquire whether or not an insurance has in fact been effected. 

How, then, does the obligation of a policy to contribute to General 
Average arise ? 

And this question continues to be asked, although many have 
answered. 

Broadly viewed, the answers will be found to incline to one or 
other of the two following theories, viz. : — 

1. The policy expressly undertakes to contribute. 

2. The obligation to contribute is an implied term of a Contract 
of Marine Insurance. 

Is the true answer to be evolved from these propositions ? 
The common form of policy of Marine Insurance in use at the 
present day embodies the following clauses : — 

1. The Perils clauses introduced between the years 1555 and 
1613I. 

2. The Sue and Labour clause, also introduced between the years 
1555 and J6i3^- 

3. The Common Memorandum added about the year 1 749 K 

The Perils clause : — * Touching the Adventures and Perils which 
we -the Assurers are contented to bear and do take upon us in this 
Voyage, they are of the Seas . . . Jettisons . . . and of all other Perils 
Losses and Misfortunes that have or shall come to the hurt detri- 
ment or damage of the said Goods,' &c. 

Li Dudgeon v. Pembroke (1877) 3, Lord Penzance said : — 
' A long course of decisions in the Courts of this country has 
established that ''causa proxima non remota spectatur" is the 
maxim by which these contracts of insurance are to be construed, 
and that any loss caused immediately by the perils of the sea is 
within the policy, though it would not have occurred but for the 
concurrent action of some other cause which is not within it.' 

That this principle was firmly established in 1787 is abundantly 
evidenced by Park throughout a chapter * Of Losses by Perils of 
the Sea,' which he introduces in the following words : — *It may, in 
general, be said, that everything which happens to a ship, in the 
course of her voyage, by the immediate act of God, without the 
intervention of human agency, is a peril of the sea*.* And there 
would seem to be no grounds for suggesting, that a different rule 
had at any previous time obtained. 

What is the causa j)roxima of a peril insured against ? 

^ L. Q. B. zz. 300^ which for the same reason applies to the Sue and Labour 
clause. 

* Park (mpra), p. 35 ; Magens (i 755), vol. i, p. 73. An original policy in possession 
of the Corporation of the Royal Exchange Assurance, dated London, Feb. 3, 1 745, 
does not contain this clause. 

' a App. Cas. 384, at p. 397. * Supra, p. loa. 
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The answer to this question has been given in Trinder, Anderson 
Sf Co. V. The TAames 8f Mersey Insurance Co} 
In this case Smith L. J. said : — 

• It cannot be doubted that a policy upon ship covering perils of 
the sea covers a loss brought about by the negligent navigation of 
the captain and crew, if such loss is immediately caused by a peril 
of the sea. . . . That the negligent navigation of a ship by a person 
other than the assured aflFords no defence to an action upon a policy 
of marine insurance against perils of the sea when the loss is imme- 
diately occasioned by a peril of the sea is clear, the reason, in my 
opinion, being that what is insured against is a peril of the sea, 
-^^duch is none the less a peril of the sea though brought about by 
negligent navigation. . . . It is not disputed at the bar that negli- 
gence of an assured upon a fire policy, whereby the fire was occa- 
bioned which caused the loss, affords no defence to the insurei*. 
Why so ? Because loss by fire is what is insured against, so in 
a marine policy sea perils are what are insured against. ... I believe 
there cannot be found in the insurance law of England a single case 
to support the proposition. now contended for by the underwritei's, 
which is that, assuming the loss has not been occasioned by the 
wilful act or default of the assured, but is immediately caused by 
a peril of the sea, the remote and not the proximate cause is to be 
looked to.' 

Collins L. J. said : — ^ The shipowner's negligence does not, any 
more than that of his servants, alter the character of the sea peril, 
which still remains the causa proximal 

The answer then is, that the causa proxima of a loss by a peril 
insured against is that peril itself. 

It follows, therefore, that jettison is the causa proxima of a loss 
by jettison. 

What is jettison, and why was it included in terms in the Perils 
clause ? 

Jettison is an act of human volition, resorted to after due 
deliberation^ consisting of the throwing overboard of cargo, to save 
a vessel from impending destruction. 

The causa proxima^ therefore, of a loss by jettison is an act of 
human volition. But an act of human volition is not a peril of 
the seas, and therefore jettison is not per se a peril insured i^inst. 

In order then to make a policy liable for loss by jettison, it was 
necessary that it should embody this word, so that jettison, by 
being declared to be a peril insured i^inst, might become the 
causa proxima of a loss resulting from itself^. 

1 ri898]2Q. B. ii4,C.A. 

' Ab against this see Arnould, 6th ed. (1887), at p. 849. The causa proxima rule 
has no application to the Law of Qeneral Ayerage, which looks solely to the cauaa 
causans or real cause of the loss : t. Lowndes* Law of General Average, 4th ed., p. 28. 
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What was, and still is, the true significance of the word jettison ? 

The first complete systematic treatise on Marine Insurance written 
in the English language is thought to be that by Park, which 
appeared in 1787. This work— the result of industry, learning 
and ability, which in 18 16 saw the author promoted to the Bench 
of Common Pleas — inspired perhaps to some extent by the spirit of 
the age in which it was written — the age of Valin, Emerigon, and 
Pothier — commands to-day its original authority, paramount and 
unquestioned. 

The next succeeding treatise by Marshall, Serjeant-at-law, which 
was published in London 1802, has for similar reasons— though in 
a lesser degree — an undisputed claim to the confidence of the com- 
mercial community of this country. 

Now Park says : ' The insurers are liable to pay the insured for 
all expenses arising from General Average in proportion to the sums 
they hivve underwritten ' 

He then cites Roccus de Assecurationibus \ note Ixii ; and adds 
that the doctrine therein contained is ' agreeable to the laws ... of 
England, where the insurer, by his contract, engages to indemnify 
against all losses arising from a General Average^/ 

Marshall writes ^ : * If the sacrifice be made to avert any of the 
perils insured i^inst, the contribution will be a loss within the 
policy. And it makes no difference whether the insured pay 
towards, or receive, the contribution K' He then cites Boccus as 
above. 

These two English lawyers, then, are in accord with Roccus. 
And this is what Roccus says ^ : — 

' Where goods are thrown overboard to lighten a vessel in a storm, 
are the insurers bound to indemnify the owners for the loss of such 
goods? 

They are not : because among all who have property in a ship, 
a contribution is made to pay the value of the goods thrown over- 
board to their owner ; therefore since the assured thus receives the 
value of his goods he cannot proceed for the same thing i^inst the 
insurer. But the insurers are bound to make good that rate or pro- 
portion which has fallen upon the assured in the contribution among 
all the owners of property in the ship ; which proportion not being 
recovered from the rest is considered as lost, and the insurers are 
accordingly liable to that extent.' 

1 Published at Naples, 1655. 

' Supra, at p. 21 a. It is to be regretted that this pronouncement was not further 
amplified. 

* 3rd ed., 1823, edited in the author's lifetime by his son, Charles Marshall, of 
the Inner Temple, at p. 551. 

* The side-note to this says : ' Under the general words of the policy the insured 
is bound to pay all average contributions.' The general words referred to are ' all 
other Perils Losses and Misfortunes,' ftc, at the end of the Perils clause. 

* Translated by J. B. IngersoU, Philadelphia, 1809. 
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Here there is an unequivocal statement, than which nothing 
could be clearer^ that the liability of an underwriter in respect of 
jettison of goods covered by his policy, is strictly limited to the 
amount he may be called on to pay as his share of contribution 
to the general sacrificCi 

If, then, the underwriter on a particular interest be liable to 
pay this amount, not as for a loss, but by way of contribution to 
a sacrifice^ by which a loss of the whole adventure has been 
averted, it must follow that underwriters on other interests are 
similarly liable to pay their respective shares. In other words, 
jettison means contribution to a loss by jettison, and nothing 
more. 

In addition to the restored study of the Digest, there appeared 
in Europe between the years icx)o and 1600 a great number of 
Maritime Codes, of which the following, with their approximate 
dateS; are perhaps the most celebrated : — Consolato del Mare, 
1050. Constitutum usus Pisae, 11 60. Les Roles d'OlAron, laoo. 
The Laws of Wisbuy, 1320. Guidon de la Mer, 1580. The 
Ordinances of the Hanseatic League, 1597. 

These Codes are set out in extenso in the pages of Pardessus, 
where it will be seen that in each system of law, jettison is chosen 
as the first exemplification of the principle of Contribution ^. 

Realizing this, and remembering again that the same doctrine 
was, in 1655, once more propounded by the eminent Italian Jurist^, 
whose compatriots are credited with having introduced the system 
of Insurance into this country, is it probable that the framers of 
the Perils clause between the years 1555 and 1613^ ascribed to 
the word jettison a meaning differing from the one at that time 
well established — Contribution to a loss by jettison levandae navis 
grati&% 

It may well be doubted. And, in truth, what other signification 
to-day could the word have ? 

For apart from special contract^, a case of jettison could scarcely 
arise, where an imderwiiter's liability would be other than as for 

^ Pardessua {tupra). The sections re Jettison in the oiHler in the text are to be 
found in vol. ii. loi, vol. iv. 580, vol. i. 328, 466, yoI. ii. 392, 548. 

* Roccus was a judge of the Magna Curia or Supreme Court of Naples. 

' If Magens (writing in 1755, ^^^* ^h P* 4) ^^7 he relied on for a correct English 
reproduction of a form of policy enjoined by the Ordinances of Florence, 1523, it is 
possible that the PerUs clause therein contained may have served as the model of 
the one appearing at a later period in the English policies. 

^ Whenever it is desired to insure goods which, from their own inherent vice, 
the manner in which they are carried, or for other reason, could not claim the 
benefit of contribution in case of jettison, it is the practice to ignore the Perils 
clause in this respect, and to write into the body of the policy special words, e. g. 
Being on acids on deck including risk of jettison. And this at a greatly enhanced 
premium. 
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a contributive share of the resulting loss^. Jettison is only 
justifiable for the preservation of the ship with her remaining 
cargo, and may not be resorted to for other purposes. And 
although recent decisions ^ have held that an underwriter is pri- 
marily responsible to his assured for the whole loss, his right to 
claim against the other co-adventurers, in result, reduces this loss 
to the amount of his own contribution \ 

What is the effect of the general words * all other Perils Losses 
and Misfortunes ' 1 

These words have long since received judicial interpretation. 

In Cullen v. Builer^ (1816) Lord Ellenborough C.J. said :— 

'The extent and meaning of the general words have not yet 
been the immediate subject of any judicial construction in our 
Courts of law. As they must, however, be considered as intro- 
duced into the policy in furtherance of the objects of marine 
insurance, and may have the effect of extending a reasonable 
indemnity to many cases not distinctly covered by the special 
words, they are entitled to be consideiidd as material and opera- 
tive words, and to have the due effect assigned to them in the 
construction of this instrument; and which will be done by 
allowing them to comprehend and cover other cases of marine 
damage of the like kind with those which are specially enumerated 
and occasioned by similar causes ^.' 

It is submitted, that by this construction, jettison, as being 
ejtisdem generis, would include all sacrifices, whether of cargo or of 
ship's materials, and by analogy also, extraordinary expenditure 
incurred, for the purpose of saving the common adventure from 
threatened destruction ^. 

If this deduction be justified, it follows that a contract to con- 
tribute to general average is expressed in the Perils clause by the 
words — Jettison and all other Perils, Losses, and Misfortunes. 

Of the Sue and Labour clause — which for the sake of complete- 
ness cannot be passed over in silence — ^little need be said. 

^ But see BuUer v. WUdman (i8ao) 3 B. & Aid. 398, aa R. R. 435, where 100,000 
dollars were thrown overboard to preyent them being taken by an enemy. Abbott 
G. J. oaUed this ' an extraordinary species of jettison.' Held, that this was a loss 
by jettiaon, also a loss by enemieSi also that it came within the general words. 

It may be thought that a barratrous jettison — ^which is none the less a jettison 
because barratrous — is an exception. But this would not be contributed for, not 
because it is not jettison, but because it is barratry. 

' Diekenaon t. Jardine (1868) L. R. 3 0. P. 639, cited by Smith L. J. in The Mary 
Thomas, 0. A. [1894] ^* ^^^t ^^ P« '^5* ^^<^^ <^ ^* ^' ^^ -^^ ^' Ships' SmaU Damage 
In$. Am, (1889) aa Q. B. D, 580. 

' It is true that when the insured value exceeds the amount made good the 
underwriter loses the difference. But this is a consequence of his contract as to 
values, and does not affect the principle under discussion. 

* 5 M. & S. 461, 17 R. R. 400. 

* This principle was reaffirmed in BiUUr v. WMman (iSao), supra. 

* A sacrifice of money and a sacrifice of money's worth are ejusdem generis. 
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It is contained in a sentence immediately succeeding the clause 
just considered, and runs : — 

' And in case of any Loss or Misfortune it shall be lawful to the 
Assureds theii* Factors Servants and Assigns to sue labour and 
travel for in and about the Defence Safeguard and Recovery of 
the said Goods and Merchandise and Ship, &c (or any part 
thereof) without Prejudice to this Assurance to the Charges whereof, 
we the Assurers, will contribute, each one according U> the Bate 
and Quantity of the Sum herein assured.' 

Since 1879, when Lord Blackburn, moving the reversal of the 
judgment of the Court of Appeal in Lo^re v. AitcAesan^ in the 
House of Lords, said, ' I think that general average and salvage 
do not come within either the words or the object of the suing 
and labouring clause, and that there is no authority for saying 
that they do,' no useful purpose can be served by further discussing . 
this question. 

Yet, it must not be ignored, that some have thought that the 
principle of this clause involves an obligation on the part of the 
underwriter to contribute to General Average. 

For the master, in deciding to make a jettison, does so in his 
dual capacity of agent for the shipowner and of supercargo ; and 
to the extent of the resulting contribution of each party may, 
perhaps, be said to be suing and labouring for the defence, safe- 
guard and recovery of that party's interest^. 

And with this brief notice the subject may be dismissed, the pre- 
sent inquiry not depending on its fuller elucidation. The Common 
Memorandum was added to the policy about the year 1749. It 
is the last printed matter in the instrument, and is immediately 
followed by the signature of the underwriter. 

It opens with the following sentence, which is all that need be 
cited : * Free from all Average on Com Flour Fish Salt Fruit and 
Seed unless General or the Ship be stranded.' 

And here for the iGlrst and only time occur the words ' Average ' 
and * General ^.' 

The clause itself is in the nature of an exception, in respect of 
the liability of the policy to pay for particular Average losses. 
But as by this time the word * Average ' had acquired the dual 
meaning still attaching to it, viz. a particular partial less, and 

^ 4 App. Gas. 755. See this judgment, bitterly— perhaps intemperately — criticized 
by the editor of the sixth edition of Amould, p. 807 (1887). 

* See Lowndes on Law of Marine Ins., and ed. (1885), at p. 206, for a clear 
exposition of this theory. 

' * General Average ' is a comparatively modern expression. The early writers 
expressed the same idea by the word * Averidge ' or the word * Contribution,* which 
with them were synonymous terms; v. Malynes (162a), stcpni, chap, xxvi, p. 113 ; 
Molloy (1676), suprUf chap, vi, p. 232. 
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a contribution to a general loss^ it was neoessai'y to insert tbo 
words ' unless general/ in order to prevent the operation of the 
exception being extended to losses of the latter class. 

The effect of the clause has been established beyond dispute, by 
a long series of cases, commencing with Wihan v. Smith ^ (1764), 
and ending with Price S^ Co. v. A. L Ships* Small Damage Insurance 
^M. 3(0. A. 1889). 

In the first of these cases Lord Mansfield held that the word 
' unless ' meant the same as ' except ' ; while in the latter case 
Lord Esher M.R. said, that the true construction of the words ' free 
from average unless general,' was ' free from partial loss unless it 
be a general average los&' 

The result of these decisions is, that while the assurer is to be 
excused from paying a loss of the nature of particular average, 
his pre-existing obligation to contribute to Qeneral Average, though 
acknowledged, is left untouched. 

.That is to say, the Memorandum, in respect of Qeneral Average, 
testifies to the obligation, but does not create it ^ 

A question remains. The earlier EInglish policies did not embody 
any of the three clauses here considered. 

There is in existence a policy dated London, August 5, 1555, 
which merely says, 'And so we are contented to bear this 
adventure *.' 

Is it therefore true to say, that the obligation to contribute to 
General Average was at that time ah implied term of the contract ? 

If the answer be in the affirmative, it will result, that on this 
same implication depended the liability of the underwriter for all 
other perils insured against. 

In the absence of evidence-Hsearch for which induces the belief 
that none is procurable — of the circumstances which attended the 
introduction of the Perils clause, the safe harbour of authority 
must be abandoned for the dangerous waters of conjecture. 

Now it cannot reasonably be supposed, that the mediaeval 
traders and underwriters, with regard to a contract of such far- 
reaching importance,' wilfully and deliberately adopted a form, in 
which the subject-matter was known to be inadequately expressed. 
The word ' Adventure ' must at the time have boi-ne a signification 
sufficiently well defined to satisfy the exigencies of the contracting 

» TTflwn V. Smith (1764) 3 Burr, 4th ed., 1550. 

' aupra. ' 22 Q. B. D. 58a 

* This statement is not inconsistent with HaU t. Janatm (1885), 4 R & B. 500, 
where Lord Campbell considering the clause said ' the underwriter expressly abso- 
lutely and universally undertakes to pay Qeneral Average.' 

* Select Pleas in the Court of Admiralty, edited for the Selden Society by R. O. 
Marsden, vol. ii, p. 49. Beproduced in Gow, Mar. Ins., 3rd ed., p. 323. 
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parties. And this none the less because, as time went on, the 
needs of one or other of the parties may have provoked doubt and 
criticism as to the true extent of this signification. 

* Adventure' is defined by Dr. Johnson (1755) as *an enterprise 
in which something must be left to hazard'; while Murray's 
Oxford Dictionary (1888), citing the Perils clause, gives the meaning 
as ' chance of danger or loss,' and in other connexions, as far back 
as 1 3 14, as a 'hazardous or perilous enterprise.' 

That this word, long found sufficient, should in course of years 
have given rise to dissension, is not strange, seeing how frequently 
to-day terms much less vague are subjected to the interpretation 
of the Courts. 

Noting, then, that by the earlier policy, ' we (the assurers) are 
contented to bear this adventure,' while in the later policies the 
Perils clause opens with the words ' Touching the Adventures and 
Perils which we the Assurers are contented to bear,' is not the 
inference reasonable, that to banish all doubt and determine further 
discussion the Perils clause was introduced, setting forth in detail 
all those risks which up to that time had been embraced by the 
single word * Adventure ' ? 

Some such thought Molloy^ (^^7^) must have had when he 
said — 

'The PoUicyes now adayes are so large, that almost all the 
curious (Hiestions that former ages and the Civilians according to 
the Law Maritime, nay and the Common Lawyers too, have con* 
troverted, are now out of debate; scarce any misfortune that can 
happen, or provision to be made, but the same is taken care for in 
the Policyes that are now used ; for they ensure against Heaven 
and Earth, Stress of Weather, Storms, Enemies, Pyrats, Rovers, 
&c., or whatsoever detriment shall happen or come to the thing 
ensured, &c. is provided for.' 

This could only have been written of the Perils clause. 

In conclusion, it is submitted, that the obligation to contribute 
to General Average, acknowledged by the Common Memorandum, 
and— if so it may be said — refiected in the Sue and Labour clause, 
is proclaimed in the Perils clause by the words * Jettison . . . and 
all other Perils ' ; and that this obligation, if at any time implied, 
was so, only in so far as the other liabilities of the policy can be 
said to have arisen from a similar implication. 

H. BiBCH Sharpe. 

' Supnif p. 241. 
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NOTES ON MAINE'S * ANCIENT LAW/ 
Chapter I. Note A. Antiquity of Soman Law, 

THE description of Roman law, in the preface to the first edition, 
as ' bearing in its earlier portions the traces of the most remote 
antiquity/ is literally correct unless, contrary to the usage of good 
authors, we press the superlative to its extreme construction, as 
if it had been meant to exclude the possibility that traces of still 
more remote antiquity may be found elsewhere. Maine obviously 
did not mean to deny that Germanic and Hindu law, for example, 
have at some points preserved more archaic features than those of the 
earliest Roman law known to us ; much less to disparage the ex- 
tremely modem character of classical Roman law, which gives it most 
of its value for modem jurisprudence : compare the passage cited 
from * Early Law and Custom ' in Note F below. It may be still 
a natural temptation for a student unacquainted with other legal 
antiquities to suppose that the law of the Twelve Tables, or the 
law of the later Roman republic as a whole, belongs to a more 
archaic type than it really does. Fifty years ago the temptation 
was almost inevitable ; and we have to remember that Maine had 
been endeavouring, with indifferent success at the time, to revive 
the study of Roman law in a country where the educated public 
was in a state of absolute ignorance on the subject (as it probably 
still is), and the tradition of the civilians, confined, under the old 
division of jurisdictions and practice, to a small minority of the 
legal profession, was at least a century out of date. If Maine did 
use language tending to exaggerate the intrinsic merits and the 
practical importance of Roman jurisprudence, it was under those 
conditions a fault on the right side. But modem students must be 
warned not to assume that Roman law was in fact at any one time 
a perfect and symmetrical whole, or that its history can be deduced 
from any one formula. The Twelve Tables were no doubt regarded 
as an ultimate source of law for the field they covered, but they did 
not purport to include the whole of the recognized customary law. 
For the classical period of the Empire the most important and 
fmitful written embodiment of law was the Praetor's Edict, as 
almost every title of the Digest bears witness. Moreover the 
Twelve Tables themselves were no mere consolidation, but a re- 
forming code. It is certain that they incorporated Qreek materials, 
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and it is of very little importance whether the story of a special 
commission being sent to Greece is literally acceptable or not. In 
any case the means of information were at hand in the Qreek cities 
of southern Italy, a region where the Greek language is not yet 
extinct. Borrowing of this kind from neighbours who have reached 
a more advanced stage is by no means abnormal in archaic legisla- 
tion. Indeed it is rather common for the lawgiver of the heroic 
age to be represented as a stranger, or as having learnt the wisdom 
of older and greater kingdoms ; and, even if the personal element 
of such a tradition is dubious, it is not likely to be a gratuitous 
invention. Ingenious paradoxical doubts have quite lately been 
cast on the antiquity of the Twelve Tables ; but the hypothesis 
that they are really a compilation or fabrication of the second 
century b.c. has not met with a favourable reception: see Mr. 
A. H. J. Greenidge, ' The Authenticity of the Twelve Tables,' English 
Historical Review, January, 1905. It is perhaps unnecessary to 
warn English students against implicit acceptance of the conjectural 
restorations of the Decemvirs' work essayed by various learned 
persons. The most elaborate of these, that of Voigt, is described by 
the no less learned M. Girard as containing ' une restitution tout 
k fait inacceptable et un commentaire fort aventureux ' : Manuel 
eldmentaire du droit remain, 3" ^d. 1901, p« 23. Dr. Boby (Roman 
Private Law in the times of Cicero and of the Antonines, 1902, 
vol. ij p. x) calls it in even plainer terms a house of cards. 

Note B. Customary law in Homer. 

Maine's reference to the Homeric poems as some of our best 
evidence for the archaic forms of legal ideas in Indo-European 
communities is a brilliant example of his insight. As he points 
out, the poet or poets had no conscious theory of the matter at all, 
and this is our best warranty for the witness of the poems being 
true. They describe a society in which custom is understood if not 
always observed, positive duties are definable if not easily enforce- 
able, and judgments are rendered with solemnity and regarded as 
binding, although we hear nothing of any standing authority such 
as could be called either legislative or executive in the modem sense. 
And Maine is clearly right in holding (p. 2) that the desci-iption is 
not wholly idealized — we might even say not much — and is of 
a state of society known to the writer. To all appearance the 
usages described are real, and those of the singer's own time. The 
deliberate archaism of modem fiction has no place in Homer ; only 
the wealth and prowess of the heroic age are exaggerated. The 
Chanson de Roland endows Charlemagne and his peers with the 
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arms and maimers of the twelfth century, as the Arthmian cycle 
attributes those of the fourteenth to the knights of the Bound 
Table ; and we cannot believe that Homer did otherwise. 

Maine gives a hint (p. 7) that the analysis of positive law laid down 
by Bentham and Austin (following Hobbes, though Bentham seems 
not to have been aware of it) cannot be made to fit archaic society. 
For in communities like those of the Homeric age, or of Iceland as 
described in the Sagas, there is no sovereign (in Hobbes's sense) to be 
found, nor any legislative command, nor any definite sanction ; and 
yet in Iceland there were regularly constituted courts with a regular 
and even technical procedure, as the Nj&ls Saga tells us at large. 
Maine afterwards worked out this position in the lectures on 
Sovereignty in ' The Early History of Institutions,' which are the 
foundation of sound modem criticism on the Hobbist doctrine. 
In those classical pages he dealt rather tenderly with Bentham and 
Austin, whom to some extent he regarded as his masters in spite 
of the wholly unhistorical character of their work ; and, apart from 
any particular feeling in this case, it was not his habit to exhibit 
the full consequences of his ideas. Those who come after him are 
free to push the conclusion home, as Mr. Bryce has done (Studies in 
History and Jurisprudence, Essay X). As to the absence of executive 
sanction in archaic procedure, cp. Early Law and Custom, p. 170. 

With regard to the ' Themistes ' of the Homeric chiefs, the word 
appears to be not an anomalous plural of 04iii9f but distinct, and to 
mean principles of law or justice; 'Themis,' the singular noun^ 
being < right ' in the abstract sense (E. C. Clark, Practical Jurispru- 
dence, pp. 4»-9)- Once it means 'tribute,' which does not offer 
much difficulty when compared with the constant use of consuetttdo 
in medieval Latin. Some of the language used here by Maine 
seems to imply that the decisions called by this name were or 
might be arbitrary ; but Maine himself added the desirable qualifica* 
tion in his chapter on *The King and Early Civil Justice.' •The 
Homeric King is chiefiy busy with fighting. But he is also a judge, 
and it is to be observed that he has no assessors. His sentences 
come directly into his mind by divine dictation from on high.' 
That is, if the king is just ; we read in the Iliad, though it occurs 
only in the course of a simile, of unjust kings who give crooked 
judgments, disregarding the voice of tlie gods : — 

'ily 8' ivb AaLXairi iraera iceAafin; pippi,0€ \$i>v 

fjliar' iiTOipiv^, Sr€ Kapporarov x^^^ Hb^p 

Z€t?9, Sr€ hrj ^ ivbpfo-cn KOT€(r(rcnJL€vos X^^^^i 

ot fiCji €lv iyopfj aKoKias KpCv<o<n OifiiaraSf 

iK hi hkriv i\aao}(Ti^ $€&v Sitiv ovK ik4yovT€9 . • • 

n. 384 sqq. 

N a 
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* These sentences, or 6iyn.(n€^ — which is the same word with our 
Teutonic word " dooms " — are doubtless drawn from pre-existinff custom 
or usage^ but the notion is that they are conceived by the king 
spontaneously or through divine prompting. It is plainly a later 
development of the same view when the prompting comes from 
a learned lawyer, or from an authoritative law-book.' (Early Law 
and Custom, p. 163.) 

Custom, indeed, is so strong in Homer that the Gods themselves 
are bound by it. Zeus is the greatest of chiefs, but he owes justice 
to his people, and justice implies the observance of rule. Power is 
not wanting, but a sense of duty moderates it. Thus in the Iliad 
Zeus is tempted to rescue Sarpedon from his fate, but dares not 
break his custom in the face of Hera's rebuke (' Do it if thou wilt : 
but the rest of the Gods in no wise approve ' : H. 443) : and in the 
Odyssey the Sun-God threatens to go down and shine among the 
dead men if he is not to be avenged for the sacrilege of Odysseus' 
men who have killed and eaten his oxen : — 

Zei) TtSxep rfi^ i\Xot iidKap€s 0(ol cdhf i6vT€9y 

Turai hrj kripov^ Aafpricidea) 'Obvaijos^ 

ot fieu povs iKT€Lvav iiripPiov, fi<nv tyd y€ 

XaCpctTKOv fi€V l(av ils oipavov iar^po^vTa, 

rjb* Sttot &\/r iirl yalav dxr' ovpav60€v irpoTpa'noi[X'i]v, 

€l bi fiOi ov rlaova-i fioQu JxrietK^ i^oiPijVj 

bv(rofiai €h 'Aidoo koX iv v€K6€€r<n <pa€lva>, 

lA. 377 sqq. 

Note C. Early forms of law : * written ' and ' unwritten ' law : 

early Codes, 

It should be noted that the growth of institutions is much too 
complicated, even if we confine our attention to one society, to be 
represented as a simple series in order of time. We constantly speak 
of one rule or custom as belonging to a more advanced stage of ideas 
than another ; but this does not mean that in every society where 
it is found it must have been preceded in fact by a less advanced 
institution belonging to the next lower grade of culture. Imitation 
of neighboui-s or conquerors, or peculiar local conditions, may 
materially shorten a given stage in the normal development, or 
even cut it out altogether. What we do mean is that the order is 
not found reversed. Chalk is not everywhere in England, nor red 
sandstone ; but where red sandstone is, we know that chalk is not 
below it. Iron was known in Africa so early that Africa may be 
said not to have had a bronze age ; but this does not make it more 
credible that any tribe should ever have abandoned iron for bronze. 
In like manner there may have been tribes that had lawgivers 
almost or quite as soon as they had judges. But no one has heard 
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of a nation which, having accjuired a body of legislation, reverted 
from it to pure customary law. 

A king's or chieftain's judicial dooms are very different from 
express laws promulgated for general observance ; but it is notice- 
able that early traditions ascribe a divine origin to both. In the 
former case the judge enjoys, in some undefined way, the confidence 
of the Gods ; in the latter the human lawgiver is merely the scribe 
or reporter of a * Deity dictating an entire code or body of law * : 
which, as Maine points out (Ancient Law, p. 7), is a more artificial 
conception and belongs to a later stage. It appears, however, as 
early as anything that can be called legislation ; and the tendency 
to refer the commandments of the law to a divine or semi-divine 
origin is quite r^ular. There is no reason, it may be added, why 
a lawgiver or recorder of divine law should not also be a speaker of 
dooms. A ruling ascribed to Moses, whom Sir Edward Coke 
claimed as the first law reporter, is at this day a practical decision, 
for it governs the civil law of succession in some Jewish communi-' 
ties (such as the Jews of Aden : Sir Courtenay Ubert, The Govern- 
ment of India, p. 397). Even if the Mosaic law has to admit the 
superior antiquity of King Hammurabi's code, we may safely say 
that the case of Zelophehad's daughters is the earliest recorded 
case which is still of authority. 

When the king or chief ceases to bear all offices in his own person, 
and the political division of labour begins, those functions which 
had a sacred character naturally become attached to a priesthood 
or sacred tribe or family, and among them the custody and interpre- 
tation of the law. The distinction between religious* and secular 
law is, one need hardly say, much later. Thus we find in both 
Germanic and Roman antiquity more than traces of priests, or nobles 
who claimed the priest's office as a birthright, being the first judges 
(Grimm, D.RA. 272, i. 378 in 4th ed.). In Iceland the rather 
vague but not ineffectual authority which was ascribed to the 
Speaker of the Law seems to have had a religious character. At 
any rate we read in the Nj&ls Saga that to him, and him alone, 
was left the momentous decision of the question, which had all but 
led to civil war, whether Christianity should be adopted (Dasent, 
Burnt Njal, ch. ci). There seems to be no reason against accepting 
this incident as mainly historical. It is worth observing that 
Thorgeir would not make his award until both the Christian and 
the heathen party had given pledges to abide by it: a striking 
illustration of the voluntary and arbitral character of early juris- 
diction. Edward I of England, more than two centuries later, used 
similar precaution when he adjudicated on the claims to the crown 
of Scotland. 
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Whether a monopoly of legal knowledge is established in the 
hands of a privUeged caste or order, or a tradition of learning is 
handed down in something like a school, or, without any profes- 
sion of secrecy, certain persons enjoy for the time being the reputa- 
tion of superior knowledge, appears to depend on the particular 
circumstances of each community. Besides the Speaker of the Law, 
we find in the Iceland of the Sagas a few specially wise men, Nj&l 
himself and after his death one or two others, whose advice is 
eagerly sought by their neighbours, and whose deliberate opinion is 
almost conclusive ; yet there is no possible distinction of race or 
rank in that singularly homogeneous republic. A like position is 
ascribed to Nestor, l^is kind of reputation is obviously not less 
but more important in a society where jurisdiction and judicial 
power have not yet become compulsory ; for the chances that any 
judgment or award will be observed will, in such a society, depend 
largely on the respect in which the acting judge or daysman is held. 

Maine adds that law preserved as a kind of trade secret by a 
privileged class is the only real unwritten law. This may be lite- 
rally true. But our current professional use of the term is really 
a matter of literary convention. We find it useful to confine the 
term * written law ' to an enactment or declaration which is autho- 
ritative not only in matter but in form, so that its very words not 
only contain but constitute the law. An exposition whose very 
words are not binding is ^ unwritten law,' however great its authority 
may be in substance. Consider the case of a judge in England, or 
any other jurisdiction under the system of the Common Law, making 
a careful statement of some point of law in a book written and 
published by him. This is only a private learned opinion, and has, 
properly speaking, no authority at all. But the same or another 
judge may adopt the statement in a reported judgment. It then 
acquires authority as a judicial exposition of the law, but still its 
actual teims are not binding, and it counts as 'unwritten law.' 
Finally, the proposition may be embodied in a statute. It then 
becomes * written law,' and ^e Courts will have for the future to 
treat not only the substance but every word of it as authentic. 
The distinction is quite real^ and no better way of expressing it has 
been found. French usage, moreover, presents a close analogy. 
Under the old monarchy the provinces of written law {pays de droit 
&rit) were those where the texts of Boman law were received as 
having binding authority, while in the pays de droit coutumier they 
were cited only for example and illustration, on the merits of the 
reason embodied in them, as they may be and sometimes are in 
England. Thus the same text might be 'written' law in one 
province and ' unwritten ' (though there is no coiTesponding French 
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term) in another. A learned modem writer says of the antithesis 
between ius scripium and ius non scripfum^ after careful examination 
of the various meanings with which they occur in the writings of 
the classical Roman lawyers : ^ Its general practical use with them 
is as a distinction between customary law, on the one hand, and law 
drawn up and issued in any regular manner by any legislative 
authority, on the other. . . . The above is also the practical use of 
the distinction ... by our English jurists, so far as they use it at 
all. • . . With modem continental writers written and unwritten in 
general designate respectively enacted and customary law ' : E.C. Clai'k, 
Practical Jurisprudence, p. 272. 

Maine's brief remarks on early codes (Ancient Law, pp. 14-20) 
include a few sentences on Hindu law; these were written at 
a time when the existence of the books called by the names of 
Manu and Narada was hardly known outside Anglo-Tndian official 
circles except to a few students of Sanskrit. In later years, after 
having been a member of the Government of India, he returned 
to the subject. The chapters in * Early Law and Custom' on 
* The Sacred Laws of the Hindus,' * Religion in Law,' and * Classi- 
fications of Legal Rules,' should be read accordingly as a supple- 
ment ; and the second and third lectures in ' Village Communities ' 
should also be consulted as to the general nature of archaic 
customary law, and the effects produced on it by contact with 
a modem system. 

Timely codification of customs, as Maine observes (pp. 18, 19), 
may prevent degradation ; I must confess that the ascription of such 
an effect to the Twelve Tables, though ingenious and pleasing as 
a conjecture, appears to me to go beyond what is warranted by 
our knowledge of the state and tendencies of Roman society under 
the earlier Republic. It is certain that conversely the fixing of 
law in a codified form at a later stage may arrest a normal and 
scientific development. Such was the result of the Ordinance 
which stereotyped the French law of negotiable instmments in 
1673 (Chalmers, Bills of Exchange, Introduction, p. Ivi). It 
would seem, indeed, that the Twelve Tables themselves went near 
to stereotype an archaic and formalist procedure, and that the 
Romans of later generations escaped from great inconvenience 
only by the devices of legal fictions and equity which Maine 
considers in the following chapter. 

Chapter n. Note D. English Case-law and Fiction. 

About the middle of the nineteenth century, and somewhat later, 
the language currently used by text-writers was such as to warrant 
Maine's selection of the authority of decided cases in England as an 
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example of legal fiction. But the twentieth-oentury reader, if he 
has taken to heart Maine's brilliant generalization in the earlier 
part of the chapter, will hardly expect the ideas and formulas 
even of English lawyers to have i-emained stationary in the midst 
of a progressive society ; and in fact, though probably no society 
has ever made progress at a uniform rate all along the line, and 
there may quite conceivably be stagnation or even falling back in 
some departments while there is advance in others, criticism of 
legal ideas has advanced a good deal in the English-speaking 
world. No intelligent lawyer would at this day pretend that the 
decisions of the Courts do not add to and alter the law. The 
Courts themselves, in the course of the reasons given for those 
decisions, constantly and freely use language admitting that they 
do. Certainly they do not claim legislative power ; nor, with all 
respect for Maine, do they exercise it. For a legislator is not 
bound to conform to the known existing rules or principles of law ; 
statutes may not only amend but reverse the rule, or they may 
introduce absolutely novel principles and remedies, like the Work^ 
men's Compensation Act. Still less, if possible, is he bound to 
respect previous legislation. But English judges are bound to give 
their decisions in conformity with the settled general principles 
of English law, with any express legislation applicable to the 
matter in hand, and with the authority of their predecessors and 
their own former decisions. At the same time they are bound to 
find a decision for every case, however novel it may be ; and that 
decision will be authority for other like cases in future ; therefore 
it is part of their duty to lay down new rules if required. Perhaps 
this is really the first and greatest rule of our customary law : that, 
failing a specific rule already ascertained and fitting the case in 
hand, the King's judges must find and apply the most reasonable 
rule they can, so that it be not inconsistent with any established 
principle. They not only may but must develop the law in every 
direction except that of contradicting rules which authority has 
once fixed. Whoever denies this must deny that novel combina- 
tions of facts are brought before the Courts from time to time, 
which is a truth vouched by common experience and recognized 
in the forensic phrase describing such cases as ' of the first impres- 
sion ' ; or else he must refuse to accept the principle that the Court 
is bound to find a decision for every case, however novel. It is 
true that at many times the Courts have been over-anxious to 
avoid the appearance of novelty; and the shifts to which they 
resorted to avoid it have encumbered the Common Law with several 
of the fictions which Maine denounces (p. 28) as almost hopeless 
obstacles to an orderly distribution of its contents. 
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Perhaps Maine's exposition hardly brings out the prevailing 
motive for introducing fictions, the desire of obtaining a speedier 
or more complete remedy than the strictly appropriate form of 
procedure affords. Among the regular though not invariable 
marks of fictions in modem English law is the use of the word 
* constructive ' or the word ' implied/ as any careful student may 
note for himself. It would be rash to suppose that the age of legal 
fictions is wholly past. When * Ancient Law' was written one 
example was quite recent in our Courts^ the rule that a man who 
professes to contract as an agent is deemed to warrant that he has 
authority from his alleged principal This is a fiction, but bene- 
ficent and elegant, and it is now fully accepted. 

Chapter' III. Note E. TAe Law ^Nature and lus Gentium. 

Maine's third and fourth chapters need more supplemental 
criticism than any other part of 'Ancient Law.' The medieval 
doctrine of the Law of Nature, and its continuity with the classical 
Roman doctrine, had been forgotten or misunderstood in England 
for quite two centuries at the time when these chapters were 
written; and even many years later there was no obvious way 
for an English scholar to get back to the right historical lines. 
I owe my own guidance mainly to a somewhat belated acquaintance 
with Dr. Gierke's exhaustive treatment of the controversies which 
occupied the publicists of the Middle Ages and the Renaissance 
(Johannes Althusius und die Entwicklung der naturrechtlichen 
Staatstheorien, Breslau, 1880; Political Theories of the Middle 
Age, transL with introduction by F. W. Maitland, Cambridge, 1900, 
from 'Die Staats- und Korporationslehre,' &c., Berlin, 1881 ; 
Pollock, The History of the Law of Nature, Joum. Soc. Comp. 
Legisl. 1900, p. 418). Mr. Bryce's recent essay on the Law of 
Nature (Studies in History and Jurisprudence, Oxford, 1901, ii. 
J I a) should be read and considered by all students of legal history* 

Maine was not a medievalist or a canonist, and shared the 
general ignorance of English lawyers and scholars of his time. 
Accordingly his statement practically ignores the Middle Ages, 
and suggests, though it does not assert in terms, that the law of 
nature as understood by the publicists of the seventeenth and 
eighteenth centuries was derived exclusively from the classical 
Roman lawyers ; that the influence of Greek philosophy was only 
indirect and through Roman law; and that the conception of 
a primeval and innocent * state of nature' was an integral part 
of the doctrine. Not one of these inferences would be correct. 
The theory of Grotius is continuous with that of the canonists 
and schoolmen ; the medieval doctrine is founded on Aristotle and 
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Cicero no less than on the Corpus luris ; and the ' state of nature ' of 
eighteenth-century writera is an exaggerated perversion of what, 
in the traditional system, is a quite subordinate point. 

Political justice is divided, according to Aristotle (Eth. Nic. 
y. vii ; this is one of the books not written by Aristotle himself, 
but the substance is admitted to represent his teaching), into 
natural {rb yXv ^^wnKov^ naturale) and conventional (rd Vk voiiiK6vt 
legale). The Latin equivalents are from the current medieval 
tranfilation directed by St. Thomas Aquinas. The rules of natural 
justice are those which all civilized men recognize. Those of 
conventional justice deal with matters indifferent in themselves 
or otherwise capable of being settled only by positive authority. 
Natural justice may tell me not to drive recklessly, but cannot tell 
me which is the right side of the road, a question which con- 
ventional justice answers one way in these kingdoms and the 
other in Ainerioa and most, though not all, European Continental 
countries. Bules involving number and measure, again, cannot be 
fixed by natural justice alone. It is to be observed that Aristotle's 
conception of Nature implies rational design, and this was more 
fully worked out by the later Greek schools, and especially the 
Stoics. Maine, though he was an excellent classical sdiolar, omits 
all mention of Aristotle; but Aristotle is not prominent in the 
later literature of the subject which he almost exclusively made 
use of. 

The Greek philosophical doctrine acquired an elegant Latin 
form in Cicero's hands at the very time when thoughtful 
Boman lawyers were in need of a theoretical foundation for 
the addition of the fW (gentium to the old strict and archaic 
rules. Now iW gentium^ in its original meaning, has nothing to 
do with distinct nations or tribes (which is not the meaning of 
gentei\ but signifies the rules accepted as binding by all people 
(NetUeship, Contributions to Latin Lexicography, tf.r., cp. E. C. 
Clark, Practical Jurisprudence, p. 354). Towards the end of the 
republican period, it would seem not before Cicero's time^ it became 
the special name of the rules administered by Boman magistrates in 
causes where Boman law proper was inapplicable, by reason of the 
parties not being both Boman citizens or allies, or otherwise. The 
personal and religious laws of one community are incapable, in 
archaic society, of being used by members of another; and such is 
still the universal custom of India, broken only, so far as it is 
broken, by the introduction of cosmopolitan ideas and habits from 
Europe. Many Boman legal formulas involved a religious element, 
and for that reason, we may be pretty sure, were available for 
Bomans only : we know that in one case, that of the words JDari 
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spondei? spondeo^ such a re&triotion was still in force under the 
Empire. Similarly two strangers living under different laws of 
their own could not both be judged by either of those laws any 
more than by Boman law. There is no necessary question of one 
law being thought better in itself than another, or of ' disdain for 
all foreign law ' ; still less of the Romans having refused requests 
for the application of Roman law which are moat unlikely to have 
ever been made (Ancient Law^ pp. 49, 50). What we find, at any rate, 
in the conflict of personal laws in the early Middle Ages is that every 
man wants to be judged by his own law. This being out of the 
question, the needs of business called for some practical solution in 
a jurisdiction into which the growing power of Rome brought 
merchants and traders from all parts of the Mediterranean. It is 
hard to believe that there was not ali*eady some kind of general 
custom among those merchants for matters of common occurrence, 
or that the Roman Praetor did not find it easier to adopt any such 
custom, if satisfied of its existence, than to firame a new rule by 
deliberate selection from the elements common to the domestic law 
of Rome and other Italian States. The recognition of the Law 
Merchant in England by the Common Law seems a nearer modem 
parallel than the development of the rules of Equity. Maine 
himself pointed out, in a later work, that the iu9 gentium was in 
part originally a market law, and grew out of commercial exigencies 
(Village Communities, pp. 193-4)- It is significant in this con* 
nexion that in the later Middle Ages and down to the seventeenth 
century English books regularly treat the Law Merchant of Western 
Christendom as equivalent to the Law of Nature, or a branch of it 
(Pollock, Joum. Soc. Comp. Legisl., 1900, p. 431 ; The Expansion of 
the Common Law, p. 117). 

However this may be, the actual ius gentium agreed well enough 
with the rules of natural justice or natural law in the sense of the 
Greek philosophers, so far as these could be observed in practice. 
Accordingly the Roman lawyers, probably working on Qreek 
materials now lost, identified iui gentium for most practical purposes 
with iu9 naturale : they regarded it as the sum of rules which were 
evident to natural reason, and received by all men because they 
were reasonable ; 'quod vero naturalis ratio inter onmes homines 
constituit, id apud omnes populos peraeque cnstoditur vocaturque 
ius gentium, quasi quo iure omnes gentes utuntur': Gai. i. § i. But 
this or any similar statement leaves it an open question whether 
iu9 gentium really coincides with ius naturale. There may possibly 
be rules that deserve to be recognized by all mankind, but in fact 
are not ; and there may be universal or very widely prevailing 
usages which natural reason will not justify. Slavery was a 
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recognized institution, part of the general customs of the Roman 
Empire if anything was ; but the enlightened age of the Antonines 
could find no warrant for it in philosophy, and the incongruity 
pressed on at least one or two of the classical Koman jurists. 
Modem specialists in Roman law have not been able to agree what 
was exactly their doctrine as to the relation of the ideal to the 
actual usage of mankind, or whether there was any one accepted 
doctrine at all in the law schools of the empire. There is no 
apparent reason why there should have been any ofiicial or settled 
opinion on such a speculative point. Perhaps we should not be far 
from the truth if we said, in the language familiar to our own 
system, that ius gentium was presumed to follow ius naturale if the 
contrary did not appear. 

As for the celebrated passage of Ulpian which defines the law of 
nature as common to man and other animals, ' quod natura omnia 
animalia docuit,' and distinguishes it on this ground from iu9 
gentium^ the rule confined to men, 'solis hominibus inter se com- 
mune,' we are not bound to believe that it was current among 
Roman lawyers in Ulpian's own time, or anything but a conceit 
borrowed from some forgotten Greek rhetorician. It stands alone 
in the classical texts, but its conspicuous adoption at the beginning 
of both the Digest and the Institutes of Justinian was the cause of 
endless trouble to the medieval commentators, for whom every 
word in the Corpus luris was of equal authority. Maine assumes 
the invention to have been Ulpian's own, and ascribes it to ' the 
propensity to distinguish characteristic of a lawyer ' ; I can oi^y say 
that it does not look to me like a working lawyer's point. 

Maine's suggestions, beginning at p. 58, as to ' the exact point of 
contact between the old Jus Gentium and the Law of Nature' 
being given by a conjectured special sense of aeguitas^ are ingenious 
but hardly seem required. The general coincidence between 
ius gentium and the (pvo'iKbv bUaiov of Greek philosophy was 
obvious enough to jurists in search of a theory without being 
emphasized by any one special point of contact. Aequitas appears, 
in classical Latin usage, to come very near ' reasonableness '; and in 
fiict the word reason and its derivatives are the proper terms in th& 
Common Law for conveying the ideas, or some of them, which are 
at the bottom of the Law of Nature, as St. German pointed out 
nearly four centuries ago in ' Doctor and Student.' Mfdne appears 
to have assumed that the Roman doctrine included the historical 
acceptance of a golden age : ' the belief gradually prevailed among 
the Roman lawyers that the old Jus Gentium was in fact the lost 
code of Nature,' p. 56. I am bound to say that I do not know of 
any evidence that such was the belief of either lawyers or philo- 
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fiophers. Certainly no Greek philosopher would have admitted 
that the law of nature was lost, nor would Cicero ; and as to the 
supposition that ius gentium was the law of the golden age in the 
opinion of the philosophic lawyers, *so far were they from such 
a delusion,* says Mr. Bryce, * that they ascribe to ius gentium war, 
captivity, slavery, and all the consequences of these facts, while in 
the golden age, the Satumia regna of the poets, all men were free and 
war was unknown.' Im gentium is the common law or custom of 
mankind, actual not ideal custom. Just as little is there any 
ti-aceable connexion between the fiEibles of a golden age and the 
fundamental conception of natural law, namely, that general rules 
of human conduct are at all times discoverable by human reason as 
being reasonable. The doctrine of the Roman jurists does not 
involve any historical assumption at all, neither, in itself, does that 
of the medieval doctors and commentators, although these, as good 
Catholics, accepted the Fall of Man and could give theological reasons 
for the law of Nature not being sufficient in practice. Moreover it 
is not probable that ius gentium^ as a term of art, is much or at all 
older than ius naturale or naturae. 

Note F. Equitjf. 

A peculiar historical development has given this word a technical 
meaning among English-speaking lawyers. 'Reasonableness,' as 
mentioned in the last Note, appears to be the primary and general 
idea. This conception, when embodied for practi(»l use as an 
appeal to the common sense of right-minded men, is closely akin 
to. that of natural justice, and further resembles it in being traceable 
to Aristotle. It is of the utmost importance in many biunches of 
our modem law ; but we have specialized the name of Equity for 
one application of it, namely that administration of extraordinary 
justice by the King with the advice of his Chancellor and Council, 
and afterwards through the Chancellor alone, which produced the 
Court of Chancery. Maine, when he wrote * Ancient Law,' seems 
to have doubted the historical truth of ' the king's general right 
to superintend the administration of justice' (p. 71); but in 
' Early Law and Custom ' (ch. vi, * The King and early civil justice,' 
p. 164}, it is fully recognized. The king was hdd to retain a 
* pre-eminence of jurisdiction ... as well for amendment as for 
supply of the Common Law,' though he could not alter a regular 
jurisdiction once established ; this ' supplementary or residuary 
jurisdiction,' as Maine aptly calls it, was exercised to form the 
Court of Chancery, and in due time it was held, as was inevitable, 
that this also had become an established Court, that the king's 
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power to do equity as well as strict legal jostice had been com- 
pletely delegated, and that accordingly he could not create any 
new equitable jurisdiction. It was no less inevitable that after 
this Equity should become a technical system (cp. Pollock, The 
Expansion of the Common Law, pp. 67-73). 

Maine pointed out (E. L. and C, p. 166) that the early Boman 
law, * a stiff system of technical and ceremonious law,' * underwent 
a transformation through this very residuary or supplementary 
royal authority,' which under the Roman Republic was vested in 
the Praetor. * What has descended to so large a part of the modem 
world is not the coarse Roman law, but the Roman law distilled 
through the jurisdiction of the Praetor, and by him gradually bent 
into supposed accordance with the law of Nature.' 

As to the relation of our Court of Chancery to the Law of 
Nature, I endeavoured to sum it up two years ago in a course of 
lectures given in America : * The early ChanceUors did not disclose 
the sources of their inspiration ; probably they had as good grounds 
of expediency for not talking about the Law of Nature as the 
common lawyers.' The Law of Nature was intimately associated 
with the canon law, and for English lay people in the Middle 
Ages canon law signified obnoxious meddling of foreign eccle- 
siastics with English benefices and revenues, besides the vexatious 
and inquisitorial jurisdiction of bishops' and archdeacons' courts. 
* Certainly [the Chancellors] intended and endeavoured to foUow 
the dictate of natural reason ; and if their version of natural justice 
was somewhat artificial in its details, and bore a decided civilian 
or canonical stamp, this was only to be expected. Some centuries 
later, when British judicial officers in India were instructed to 
decide, in the absence of any native law applicable to both parties, 
according to "justice, equity, and good conscience/' the results 
bore, even more manifestly, the stamp of the Common Law* (The 
Expansion of the Common Law, p. 1 14)* 

Fbedebick Pollock. 
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THE CUSTOMS OF RAGUSA\ 

THE interest of legal enactments does not stand in direct rela- 
tion to the magnitude and political importance of the States 
which formulated and enforced them. Many a backward tribe 
and comparatively insignificant city has preserved in its customs 
and laws most interesting material for the study of legal evolution. 
Besides, we need not go &r back in time in order to notice that our 
present notions of relative importance and influence in the world 
have to be fundamentally altered. Already the Venice of the 
eighteenth century would be something more than a provincial 
town with beautiful monuments of a great past in a deplorable 
state of preservation. On a minor scale, the Bagusa of the later 
Middle Ages and earlier Modem Ages was a most important con- 
necting link between East and West, more particularly between 
Italy and the States of the Balkan peninsula. The circumstances 
of its general history promise certainly a most interesting mosaic 
of folklore and legal custom. The city rose like Venice on rocky 
islands, connected by the alluvial soil of lagunes with the main 
coast of Dalmatia. Like Venice it was originally designed as 
a shelter for the romanized population of an older city forsaken 
by its inhabitants at the time of the great migration of Teutonic 
and Slavonic tribes. In the case of Bagusa, the mother city had 
been Epidaurum, a Greek colony on Ulyrian soil, some remnants 
of whose life have been brought to light by the researches of 
Mr. Arthur Evans, when he first tried his hand at archaeology'. 
Like the rest of Western Ulyricum, Dalmatia was strongly romanized : 
it clung to the Western churches in its ecclesiastical traditions \ 
and the Italian cast of its population and culture gave way only 
slowly to the infiltration of Slavonic elements. By the thirteenth 
century, however, the greater part of the lower orders of society in 
Bagusa seems already to consist of Slavs, while Bomance blood and 
Italian speech still prevail among the nobility and commercial 

^ laber Statatomm OiTitatis Bagusii oompoaitus anno laya earn legibos aetate 
poeteriore iniertis ediderant Y. Bogili^ et C. Jire^k. Zagrabiae. 1904. 

* Antiquarian Researohea in Ulyrioum, 1883. 

' The worship of St. Stephen in the older Cathedral of Ragnsa seems, however, 
to point to a connexion with Constantinople. — Jire^ek, Die Bedentnng yon Bagusa 
in der Handelsgeschiehte dee Mittelalters, in the Almanaeh der KaiserL Akademie 
der V^issenschaften, 1899, p. 409. Jire6ek insists in general on the Western 
connexion of the Church of Ragtisa. 
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middle class. The bilingual character of the population becomes 
more and more apparent from that time : Slavonic writing of the 
Cyrillian type comes into use in juridical documents, while personal 
names testify to a constant intermixture between both ethno- 
graphical elements ^ Politically, Ragusa was a dependency of the 
Eastern Empire up to the fourth crusade and the foundation of the 
so-called Latin Empire in Constantinople. It fell under the sway 
of Venice in consequence of this event, and from 1358 it had to 
recognize the supremacy of Hungary, until after a brief period of 
French rule, in the time of Napoleon it was annexed to Austria 
with the rest of Dalmatia. It must be added that notwithstanding 
these political vicissitudes, Bagusa was in substance left to manage 
its own affairs and to settle legal arrangements in its own way. 
The foreign elements which can be traced in its juridical life have 
to be ascribed, not so much to direct interference on the part of 
political overlords as to the influence of the cross-currents of 
civilization which met in this particular spot. In order to realize 
the main features of the social combination with which we have to 
deal, the commercial importance of the place must also be taken 
into account. It was a most convenient opening for raw produce 
coming from the Balkan peninsula : goods from Bosnia, Herzego- 
vina, Servia came this way, and from the main road caravan routes 
branched off into the interior of the adjoining mountain countries. 
The chief articles exported were metals from the mines of Bosnia, 
cattle, wood, slaves. In correspondence with this export trade was 
a considerable import, chiefly of salt, tissues, and other manufactured 
articles, and a net of naval lines stretched towards Venice, Ancona, 
the Apulian cities^ and Pisa '. 

No wonder that under these circumstances we should find the 
legal enactments of Bagusa most interesting and suggestive. The 
government of the city was developed directly from the ancient 
roots of Boman municipal arrangements. It rested with a great 
council of the qualified citizens, a kind of 'comitia* summoned by 
the bell of the cathedral tower, a smaller council or senate of 
nobles, and a concilium rogatorvm or meeting of the executive 
ofiicers and judges. At the head stood, during the Venetian period, 
a Count, sent by Venice for a period of two years. The Book of 
Statutes before us actually professes to have been drawn up by 
the Count Marco Zustinian a.d. 1272, and to have received con- 
firmation from the people of Bagusa on the 29th of May of that year. 
An older codification concerning penal law and made under Count 

^ Jiretek, in the Archiy fQr Slayisohe Philologie, xix. 57 ff. ; xxi. 499 ; zzyi. 169, 
201 ft 
' Jire6ek, in the Almanach der Wiener Akademie, 1899, 375 ff. 
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Giovanni Tiepolo in 1237-8 has not come down to us, although 
it is frequently referred to in later enactments and documents ^. 

The materials for the Statutes of 1272 were drawn partly from 
older laws and partly from customs recognized by the jurisprudence 
of the courts. There is no wholesale reception either of Roman 
or Greco-Roman law. The editors rightly lay stress on this fact. 
They point out in how few cases entire enactments or paragraphs 
of Roman origin have been borrowed ; e. g. Nov. Justiniani 136, c. 3 
comp. with Lib. Stat. iv. 23 ' ex quibus causis pater filium exhere- 
dare potest.* But although direct and literal loans are not 
fi-equent, the general influence of Roman law in its later Greco-. 
Roman shape seems to have been great indeed, and will have to be 
studied with more attention than the short references in the 
introduction to our edition would suggest. The treatment of dower 
(perchivium — from irpol^, for example) is thoroughly Roman, as has 
been pointed out by M. Dareste \ 

The seventh book of our Statute treats of a most important 
subject in the business life of the inhabitants of Ragusa, namely 
of the laws regulating shipping. The main principle in these 
affairs is the rule that all the persons directly or indirectly, 
personally or materially engaged in a naval expedition form an 
association and shai-e in profits and gains. Thus ship and cargo 
form a unit for the course ; the owner of the ship, the merchants 
to whom the cargo belongs, the mariners who sail on the ships are 
partners for the tinle of the expedition : they take profits according 
to a certain tariff*, and if the ship is wrecked or goods are thrown 
overboard the loss is divided between these shareholders according 
to the same ratio. This system does not coincide with the common 
law of Rome, which considered the transaction between merchant 
and shipper from the points of view of the actio exercitoria, the 
actio locati conducti, or the actio legis Aquiliae, that is as a con- 
tract for the purpose of carrying out a definite undertaking in 
which special duties and responsibilities are assigned to the 
contracting parts. Still, even the common law of Rome regarded 
the transaction as a kind of association in one case, namely in 
that of jettison, and this admission was expressly based on the 
practice of shipping prevalent in the Eastern Mediterranean and 
represented by the *law of Rhodes' (Dig. xiv. 9). The curious 
point is that these naval usages of Rhodes, which evidently date 
from the time when after the downfall of Athenian power Rhodes 
came to be the leading community in the commerce of the Eastern 
Mediterranean, the Adriatic, and the Aegean, held their own all 

' Liber Statutorum, Prolegomena, xxii. 

* Le Statu t de Raguse, in the Journal des Savants, 1904, 60a. 

VOL, XXI. O 
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through the age of Rome's decay and the greater part of the Middle 
Ages. The Lex Rhodia is re-enacted in a modified form in the 
naval law of the iconoclast emperors of the eighth century ^, and 
it forms the basis of the laws of Ragusa in the seventh book of the 
Statute under discussion. It is not without interest to notice 
the contrast between these Eastern customs and the practice in 
Western waters as represented by the Genovese Consolato del Mare. 
The association between persons interested in a naval expedition 
is recognized by the latter too, but only if it is expressly contracted, 
whereas the Rhodian and Ragusan practice started from it as 
from a matter of coui-se aiTangement^ 

The ' aptagi ' of the Ragusan Statute (iii. 46) proceeds from the 
iKTayiaTiKi, the peculiar *sportulae' of Byzantine law*. 

The political dependence on Venice did not involve an intrusion 
of Venetian rules into Ragusan law: the Statute of Venice of 1243 
may be compared with our Statute with advantage, for example as 
to succession and the institution of guardians, but the comparison 
reveals analogies and not loans; the development of similar 
customary rules leaves a large margin for differences. An even 
greater scope for noting analogies is afforded by a comparison with 
the statutes and customs of other Dalmatian cities like Zara, Spalato, 
Curzola, Sibenico ^, &c. 

An element of great interest which comes to the fore in this 
connexion is the substratum of Slavonic customary law. Slavonic 
terms and institutions occur as often as Qreco-Roman ones. We 
hear of a curious collision between two modes of treating homicide 
in the fourteenth century in the additions which foim the eighth 
book of our Statute. In dealings between Ragusan citizens and 
foreign Slavs, subjects of Servian kings, a ' composition ' or wergeld 
was stipulated in cases of homicide, the price of a man being fixed 
at 500 'hyperpera' or besants^. This customary settlement went 
by the Slavonic name of ^ yrasda,' i. e. enmity, in the same way as the 
corresponding old Qerman payment was termed ' faida' (inimicitia). 
The civilized Ragusans tried to introduce capital punishment In 
the place of this barbarous composition, but the Slavs stood firm 
and their king, Stephan U Urosh, declared that he did not want to 
spill the blood of his men for such matters ^. 

' Ferrini et Mercati, Basilicorum libri (1897), yii. Capita legia Rhodiorum, 
p. 108 sq. 

' Dareste, La loi Rhodienne, Revue de Philologie, xxix (1905), iff. Le Statut 
de Raguse, Journal des Savants, 1904, p. 689. 

' Zachariae von Lingenthal, Qesomchte des griechisch-rOmischen Rechts, 3rd ed., 
363. 

* Monumenta historiam Slavorum meridionalium spectantia, i, iii, &;c 

' Compare the treaties between Venice and the Franks. Capitularia regum 
Francorum, MM. Gterm. Hist., ii. 134. 

« Lib. Stat, viii, cc. 58, 59. 
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The course of this controversy illustrates to some extent the 
necessity of working out principles of a rude ius gentium to regulate 
'the intercourse between people belonging to the numberless small 
and greater political communities in this part of the world. It was 
impossible to carry on any business without providing for some 
settlement of conflicts arising from intermunicipal relations. To 
meet these constant emergencies the atanicum (stanak) appears in 
our Statute and in other Dalmatic documents — a mixed judiciary 
commission drawn from the cities to which the parties in the trial 
belonged. The juiisprudence of these 'stanaks' must have been 
largely based on provincial customs of Slavonic origin ^. 

One Slavonic institution which has attracted a great deal of 
attention, the peculiar house community of the Southern Slavs, has 
left some traces in the Ragusan Statutes, but only traces of decay. 
It seems to have been still in frequent practice between brothers 
after the death of their father, and, what is more clear, the power of 
the father or of the mother as head of a household, is very prominent 
in the Statute. The father may divide his possessions between his 
sons and still keep the assigned parts together in his lifetime. He 
may marry his daughters at his discretion and against their brothers' 
will. If the mother is left as head of the household she still keeps 
up the family community and rules over its possessions, but she 
has not the right to assign parts ^ 

These remarks may be sufficient to call the attention of English 
students to the important publication of the Statute of Bagusa. 
It is needless to say that the editors, MM. BogiSic and Jiredek, have 
performed their work with all possible care and a learning which 
fully answers to their unique authority in such matters. Not the 
least valuable portion of their work has been the publication of the 
abstracts and commentaries of the best expert on the customary 
law of Bagusa, Francesco do Gondola, a legist and antiquarian 
of the sixteenth century. 

P. VlNOORADOFF. 

^ Lib. Stat iii. 53 sqq. Ck>mpare Bogi&i6 in the Archiy fflr SlaviBche Pliilologie,, 
ii. 570. 

* Theto questions are treated in the fourth book of the Statute. It is interesting 
to compare the Venetian enactmenU, e. g. Statute of 1243, iii. 4. See also Dareate, 
Journal dee Savants, 1904, p. 604 ft 
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REVIEWS AND NOTICES. 



[Short notices do not neoessarily exclude ftiller review hereafter.] 



International Laic, Part I: Peace, By John Westlake. Cambridge : 
at the University Press. 1904. 8vo. xii and 356 pp. 

This book, we are told in the Preface, is ' not intended as an encyclo- 
paedia of international law. The aim has been to give a knowledge of 
the most important topics to English University students and average 
Englishmen interested in public affairs.' It is, however, the work of 
a master of the science, who has already largely contributed to its litera- 
ture ; notably in the pages of the Revue de Droit International, of 
which, now more than thirty years ago, he was one of the founders. 
Long best known for his learned work on ' Private International Law,' 
now in its third edition, Mr. Westlake, since, in 1888, he succeeded 
Sir Henry Maine in the Whewell chair at Cambridge, has written more 
than previously upon International Law, properly so called ; publishing 
in 1894 what he entitled 'chapters on the principles' of the science, and 
now commencing the publication of a more systematic treatise. The 
volume before us deals with the international law of ' Peace.' It is to be 
followed by a volume upon * War,' and possibly by yet another, ' dealing 
with topics unsuited to the introductory character of their predecessors.' 

Of the making of books upon the Law of Nations there is, indeed, 410 
end. In each we must expect to find the same inevitable chapter-headings, 
and each is called upon to justify its advent by the possession of special 
characteristics, distinguishing it from its fellows. It is needless to say that 
such characteristics are abundantly present in Professor Westlake's new 
volume, in which one doubts whether most to admire the solid and exten- 
sive learning, the original thought, or the freshness of statement, which 
strike one in every page. The topics of the several chapters are as follows : 
General view of International Law ; its sources and principles ; classifica- 
tion of States ; their origin and extinction ; title to State territory ; minor 
territorial rights; rivers; the sea; territorial waters ; nationality; juris- 
diction ; diplomacy ; the political action of States ; protection of subjects 
abroad ; interoceanic ship canals ; and, in an Appendix, arbitration. As 
to portions of the wide field thus brought under survey, there must, of 
course, be differences of view. It may be worth while to indicate a few 
points as to which we are not quite at one with the learned author. The 
science is based by Mr. Westlake upon * Justice,' rather than upon the 
* Natural Law ' of the older writers. Natural law has, no doubt, long ago 
bad its day, but * Justice ' is perhaps a hardly more reliable foundation, 
unless by it one means merely a generally diffused subjective conviction 
as to the courses of conduct which are most conducive, in the long run, to 
human happiness. Our author discusses at some length the applicability 
of the term ' law ' to the rules which are habitually obeyed by independent 
States in their intercourse with one another. He considers these rules to 
be a species of * laws proper,' i. e. * laws expressing what is to be done ' 
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(a definition which would surely include the whole of Ethics), 'to be 
enforced by such means as exist ' ; the difference between municipal law 
and the law of Nations ' being one of machinery/ The question is, of 
course, one merely of terminology, but we confess to thinking that the true 
nature of International Law is obscured when it is asserted to be ' law ' 
in any other than an analogical sense. We confess also to a dissent from 
the view taken by our author, favoured though it be by much continental 
opinion, of the relation to International Law of the topic best described as 
* The Conflict of Laws.' In his chapter on * National Jurisdiction,' he touches, 
though very briefly, upon this highly technical topic, and, while admirably 
setting forth its real character, as that branch of national law, 'which 
deals with cases including a foreign element, whether of persons, of things 
or of occurrences,' goes on to include it in International Law, from the 
rest of which he acknowledges it to be separate, both in its methods and 
in its origin. We may perhaps be allowed a final grumble at the employ- 
ment by Mr. Westlake of the ill-sounding term ' States of International 
Law ' to designate such States as hold relations with the outside world, 
e. g. the Austro-Hungarian Empire and the United States of America, as 
contradistinguished, respectively, from Hungary and Mass€u;husetts. It 
is much more easy, in turning over the pages of the book, to find matter 
as to the value of which no difference of opinion is possible than to dwell 
upon small points on which opposite views may be legitimately entertained. 
The work is full of instruction. Each topic in its turn receives fall and 
patient discussion, in the light of the most recent literature, as also of 
the controversies of the day. We may instance what is said about 
' Spheres of Influence,' ' Leases of Sovereignty,' ' The obsolescence of Treaties,' 
' Ship Canals,' ' Hinterland,' ' Asylum in Legations/ and last, not least, 
the now fashionable topic of 'International Arbitration,' discussed at 
length in a paper originally contributed, in 1896, to the International 
Journal of Ethics. Professor Westlake's treatment of a subject upon 
which much windy rhetoric has been expended is, one may perhaps ven- 
ture to say, preeminently sane. He points out the difference between 
' legal ' questions, which are suitable for arbitration, and ' political ' ques- 
tions, which are, in general, not so suited. He concludes that 'Inter- 
national Arbitration is not a proceeding that can ever be applicable to all 
international differences, and some reservation must therefore be contained 
in every general arbitration treaty.' He says, further on : ' Every refusal 
to apply a general arbitration treaty in a case to which it ought to be 
applied will embitter the original difference, by adding a charge of bad 
faith to the original cause of difference. It will therefore be best to abstain 
from concluding general arbitration treaties except between states which can 
count on one another to work them in good faith.' Between ourselves and 
one such state, which he mentions, he thinks a ' general ' arbitration treaty 
might usefully be concluded. ' Dolus latet in generalibus.' We should 
be disposed to speak of ' permanent,' or ' antecedently contracted,' rather 
than of ' general ' treaties of arbitration, and to limit the scope of such 
treaties as it has been limited in, what may be called, the ' common 
form ' type of treaty, so freely entered into by Great Britain and by other 
countries within the last year or two. 

T. E. H. 

[On the speculative points of difference we agree with Mr. Westlake 
rather than with the learned reviewer. — Ed.] 
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TAe Office of Justice of the Peace in England in its Origin and Development. 
By Charles Austin Beaud (Columbia University Studies in 
History, Economics, and Public Law. Vol. XX, No. i). New 
York : The Columbia University Press. London : P. S. King & 
Son. 1904. 8vo. 184 pp. ($1.50 — 6*.) 

This volume is one of the excellent series of monographs which have 
been published regularly since 1891 under the aegis of the Faculty of 
Political Science of Columbia University — a series well worthy of the 
attention of English students of * History, Economics, and Public Law,' 
and an enterprise still more worthy of imitation by the faculties of 
English universities. . As is only to be expected a great number of the 
volumes deal with subjects primarily of American interest, but there are 
many that will appeal to students all the world over, and some, like the 
one before us, that will be of greater interest on this side of the Herring Pond. 

Dr. Beard, the author of the present monograph, is an alumnus of 
Oxford University, and it owes its inception to the influence of the great 
begetter of enthusiasm for historical study— the late Professor F. York 
Powell. It has been remarked of Yorjc Powell that he will live more in 
the work that he instigated ' than in that which he actually accom- 
plished, and studies of the nature of that now before us will form no 
unworthy memorial. 

The central fact to consider with reference to the origin of the office 
is that it was ' a creation of the Crown/ The central government of the 
state was engaged in a struggle through the later centuries of the Middle 
Ages to obtain control of the administration of justice at the expense of 
its great rivals — the local jurisdictions. It was the King's P^ace that 
after many ages swallowed up every other ' peace,' and it is as a phase of 
the prolonged struggle for mastery between the principle of centralized 
administration and the principle of local independence that we must view 
the evolution of the office of Justice of the Peace. This is well brought 
out by Dr. Beard, and he is especially clear in tracing the long series of 
tentative steps and experiments that led up to the final establishment 
of the office by the statute of 1360 (34 Edw. Ill), and it may be interesting 
to briefly summarize these steps. Following upon the Assize of Clarendon 
in the reign of Henry II, the execution of which was put in the hands of 
the sheriffs and royal justices, Archbishop Hubert, the chief justiciar 
of Richard II, issued a proclamation in 11 95 for the preservation of the 
peace. 

'He sent through the realm the ancient oath requiring all men to 
observe the peace of the king and to assist in capturing all offenders 
against law and order. Knights especially assigned for the purpose were 
instructed to summon before themselves all men of fifteen years and over, 
and cause them to swear that they would not be outlaws, robbers, or 
thieves, or receivers and abettors of such, and furthermore that they 
would make pursuit pro toto ;x>«m «uo whenever hue and cry was raised, 
and deliver all offenders to the knights assigned to receive them. The 
knights in turn were to surrender the prisoners into the hands of the 
sheriffs for safe-keeping.' 

In this proclamation we apparently have the germ of the idea that led 
to the establishment of the Justices of the Peace, namely, the use of the 
knights of the shire in police and administrative work as the representa- 
tives of the Crown and not as the representatives of any local body or 
feudal lord. 
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The next definite step in the evolution of the office is the appointment 
of custodians of the peace by Simon de Montfort's government of 1264 
— of&cials with duties rather more extensive, but of a purely police 
character. So we reach the reign of Edward I. In 1285 was passed the 
Statute of Winchester, which, while providing for the continuance of the 
ancient communal institutions, provided for the assignment of custodians 
'to hear the reports of the constables on armour, suits, watches, and 
highways, and to present the defaults so discovered to the king to 
remedy.' Further progress in fashioning the office into its ultimate 
shape was made in the next reign (1307), when the form of the com- 
mission was altered assigning the conservators to reside in the county, 
and their powers were again widened. Incidentally Dr. Beard examines 
the question as to whether the conservators were appointed by the Crown 
or the County Court, and comes to the conclusion that all the evidence 
points in favour of the appointment being in the hands of the Crown. 

By the time of Edward III it had become abundantly clear that the 
ancient local system of government was entirely inadequate to deal with 
the great and growing disorder of the realm. Almost every session of 
parliament is prominently occupied with measures of police, and the 
course pursued by the government was to extend and magnify the office 
of the custodian, to increase his powers while maintaining his strict 
subserviency to the Crown as the central authority, * and thus under the 
stress of local need the office was advanced by stages to the position of 
a court of record with far-reaching powers for effective and summary 
action/ So during this long reign the office was advanced from the 
diguity of 'custodian' to the higher one of 'guardian,' and finally 
blossomed forth by the statute of 1360 as the full-blown 'Justice of 
the Peace.' The famous Act, which is too lengthy to quote or analyse, 
is given at length by our author. Two years later it was followed by one 
ordering the justices to hold their sessions four times a year, and Quarter 
Sessions were definitely established. 

Following up the account of the origin and establishment of the 
institution, Dr. Beard devotes a long chapter to the subject of the 
development of the office from 1360 until the advent of the Tudors. 
The disturbed condition of the country during the whole of this time, 
culminating in the anarchy of the Wars of the Roses, taxed the powers 
of the new office to the utmost, but left it a powerful and fully developed 
institution, of which the Tudors with their absolutist principles and 
administrative ability were not slow to take every advantage. The 
importance of the office during this period was greatly magnified by 
the concurrent and rapidly increasing failure of the ancient police and 
administrative institutions. The Middle Ages were passing away; the 
forces of feudalism were being disintegrated; society was becoming 
individualized; and the old communal institutions, wanting the power 
to develop and to adapt themselves to new conditions, were abandoned 
as inefficient^ becoming at first objects of ridicule to the multitude, and 
latterly objects of interest to the antiquary. 

A well-known writer on constitutional history has perpetrated the 
epigram that ' the Tudor period is almost synchronous with the sixteenth 
century, an age remarkable for its material prosperity, its intellectual and 
religious activity, and its political retrogression.' As far as parliamentary 
institutions are concerned it may be so, but in administrative efficiency 
the Tudor system was far in advance of any that had gone before it ; an 
efficiency secured by the ceaseless attention devoted to affairs of state 
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down to the minutest details by the PriTj Council, and by the ready 
obedience rendered to the orders of the Council by their local representa- 
tives—the country justices. Dr. Beard only brings his history down to 
the beginning of the reign of James I ; and the latter and larger portion 
of the volume is devoted to a thorough and detailed description of the 
Tudor regime. Into the details of this, space forbids our following the 
author, it must be sufficient to say that it is a full and apparently 
exhaustive description of the office of the Justice of the Peace in that 
period — the way that he was appointed to his position, the control that 
was exercised over him, and the legislation that it was his duty to 
enforce. The story is told in a very interesting way; and the whole 
Tolume-is a worthy representative of the series to which it belongs, and 
should prove of the greatest value to students of constitutional history or 
political science on both sides of the Atlantic. 

H. J. R. 



Criminal Proceedings on Indictment and Information. By E. B. Bowen- 
BowLANDS. London : Steven :i & Sons, Lim. 1904. 8vo. xxxvi 
and 4:^7 pp. (12*. 6d,) 

Wb confess to a prejudice in favour of books written in the form of 
a code, except where the subject dealt with is entirely based upon statute. 
Such books afford a sure test of the clarity of mind of the author, and 
serve also to clarify the minds of those who consult them. Mr. Bowen- 
Rowlands, so far as we know, is the first person who has produced a 
detailed treatise on Criminal Procedure in this form. Stephen's Digest, 
to which he is admittedly indebted and which has served him as a model, 
is after all only a skeleton. The book deals first with the broad prin- 
ciples of criminal jurisdiction, and then with indictment and all the inci- 
dents of trial. Then follow chapters on punishment, costs, restitution, 
rewards and compensation, and appeal. The code ends with chapters on 
coroner's inquisition and criminal information. In an appendix are useful 
tables of offences not triable at Quarter Sessions, and of cases where the 
jury may convict of offences not specifically charged, and also a complete 
copy of the Regulations as to Costs and Expenses, the Crown Office Rules, 
and a full collection of oaths and affirmations. The treatment of the 
subject seems, as far as we have examined the book, to be as full as is 
necessary for the ordinary conduct of criminal business, though here and 
there we find such phrases as 'this has been amended by 14 & 15 Vict, 
c. 55, 8. I and other atatiUeay* which would be better for a little amplifica- 
tion. We think too the titles of the statutes cited could occasionally 
be inserted in the text with advantage. For the sake of completeness 
Mr. Bowen-Rowlands might have said something in the chapter on Criminal 
Informations with -regard to the summary proceedings which have been 
adopted in the most recent cases, in lieu of an ex officio information, against 
newspaper writers alleged to be guilty of contempt of court (see E, v. Gray 
[1900] 2 Q.B. 36 and B. v. Parke [1903] 2 E. B. 432). In his next 
edition too he might add the very interesting proclamations which are 
made at trials for high treason, since recent proceedings have shown that 
that crime is not obsolete. On the rule dealing with the Criminal Evidence 
Act> 1898, R, V. Hotise [1904] i K. B. 184 should have been referred to. 

With regard to the author's notes on writs of error, we understand that it 
is not now the practice to permit them to be issued to colonial courts. 
It should have been mentioned on p. 213 (where we observe a curious 
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form 'habeas corpus subjicimdi') that by the Habeas Corpus Act, 1862 
(25 & 26 Vict. c. 20) writs of habeas corpus can no longer issue out of 
England into the colonies. We think there is really no doubt that a writ of 
error does not lie at the suit of the Crown. The two Irish cases, which 
are cited in support of the opposite view, were concerned merely with the 
alteration of sentences which were below the statutory minimum, and the 
point was not argued in either instance. As to the Law Officers' right of reply 
(p. 142) reference might usefully be made to Mr. Kyshe's book on the Law 
Officers, where the matter is treated in immense detail. The forms of oaths 
for witnesses of certain non- Christian religions duly appear in the Appendix, 
but we fancy the Mohammedan in jR, v. Leach did not ' look up ' for some 
time after going through his performance, but merely stared at the' Koran, 
having nothing else to do at the moment. This form cannot be regarded 
as the standing oath for all Mohammedans, neither can that given by 
Mr. Bowen-Rowlands for the Chinese. If the pantomime with the saucer 
is thought necessary, there is a more grammatical ' Spruch ' to be found in 
Stringer on Oaths at p. 125. But it will be remembered that a certain 
Chinese plaintiff in a recent Chancery action took his oath in a more 
dignified fashion. These small matters, however, which we have pointed 
out, do not detract from the general merit of the book, which should prove 
as useful to those who practise at Assizes and Quarter Sessions as it is 
portable. G. S. R. 

Tie Law of Savings Banks, comprising the whole Statute Law up to 

and including the Act of 1904, and the Statutory Regulations 

relating to both Trustee and Post Office Savings Banks, collated 

and systematically arranged, together with numerous selected 

awards of the Registrar of Friendly Societies given between the 

years 1876 and 1903. By J. Y. Watt, with a Preface by 

E. W. Brabrook. London: Butterworth & Co. 1905. 8vo. 

xliv, 4»7 and 57 pp. (20*.) 

The fact that the mere text of the statutes and statutory regulations on 

the above-mentioned subjects covers 213 closely printed pages, shows the 

necessity of a skilful and trustworthy guide for those who are entrusted 

with the management or supervision of Trustee or Post Office Savings 

Banks. Mr. Watt's qualification for that office is vouched for by so 

eminent an authority as that of Mr. Brabrook, and is also discernible from 

the character of his introduction and of the sunmiary statements contained 

in the book. Mr. Watt deals only with the law as it is, but those who are 

anxious to change a state of things, which is clearly unsatisfactory, will 

do well to consult his work and the Blue Books to which it refers. 

E.S. 

A Treatise on the Laws of the Stock Exchange, By Walter S. Sghwabe 
and G. A. H. Branson. London : Stevens & Sons, Lim. 1905. 
8vo. vi and 352 pp. (12*. 6rf.) 

This book gives a clear and comprehensive account of the constitution 
of the London Stock Exchange and of the nature of Stock Exchange trans- 
actions, as well as of the legal rules applicable in respect thereof. These 
rules are of special complexity, in so far as they deal with the completion 
of bargains and the consequences of breach of contract as between the parties 
thereto who are members of the Stock Exchange and the parties who are 
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outside of the Stock Exchange; it is particularly with reference to the 
elucidation of this branch of the subject that Messrs. Schwabe and 
Branson's book is more useful and instructive than the previously existing 
works on Stock Exchange Law and Practice. An Appendix contains the 
Rules and Regulations of the Stock Exchange in their latest form. 

E.S. 

Banking and Curre^icy, By Ernest Sykes, with an Introduction by 
F. E. Steele. London: Butterworth & Co. 1905. 8vo. xii, 
244 and 14 pp. 

» A BiLiOEin? perusal of this book will enable its readers to pass certain 
examinutions, and possibly to obtain certain prizes ; it will probably not 
be used for any other purpose, as it contains nothing which cannot be 
found in well-known and easily accessible textbooks. The references to 
legal matters are characterized by that vagueness and inaccuracy of state- 
ment, inelegance of expression and inconsistency of assertion with which 
readers, acquainted with the kind of literature of which this work is a 
specimen, are, unfortunately, too familiar. E. S. 



I)arC% Treaihe ou the Law of FeTidors and Purchasers. Seventh Edition. 
By Benjamin Lennard Chebry, G. E. Tyrrell, Arthur Dickson 
and Isaac Marshall, assisted by L. H. ELPHiNsrroNE. London : 
Stevens & Sons, Lim. 1905. La.8vo. cclvi and 1577 pp. (£315*.) 

It is seventeen years since the sixth and last edition of this book appeared 
in 1888, shortly after the death of the author, and a new edition has long 
been expected and wanted by conveyancers, who are seldom disappointed 
when they search in * Dart ' for trustworthy information upon any matter 
which falls within the extensive range of subjects covered by his book. 

There has been a considerable amount of legislation since 1 888 in various 
branches of law which are dealt with in this book, but the editors have 
kept the size of this edition within the limits of its predecessor by the 
elimination of obsolete matter and by carefully condensing other matter 
wherever it was susceptible of abbreviation without injury to the book. 
The table of cases, which contains a very large additional number of cita- 
tions, is actually reduced in length by closer printing, and the chapter on 
Specific Performance contributes a reduction of eighty pages in respect of 
matters which are more fully dealt with in Fry on Specific Performance, so 
that the overlapping of the two books is reduced, and additional space has 
thus been provided for much new matter which had to be inserted to bring 
this edition up to date. 

There is evidence throughout the book of an unstinted expenditure of skill 
and labour in the preparation of this edition, which will maintain the 
position of the book as the foremost authority on an extensive subject of 
paramount importance to lawyers whose business is concerned with the 
sale and transfer of property. 

In so large a field of law it is unavoidable that there should be some 
mistakes and omissions. For instance, it may be noticed that at p. 126 
and again at p. 181 it is stated that under section 84 of the Inclosure Act, 
1845, the sale of a piece of land will carry with it a pending but uncom- 
pleted allotment. What that section really enacts is that a sale before 
allotment of an interest in land to he enclosed shall confer upon the purchaser 
the right to have the allotment awarded to him, which is a very different 
matter from the statement in the text, and does not in any way overrule 
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the case of Fife v. Clayton (i Coop. temp. Cott. 351) as suggested in the 
text here at p. 126. So, again, the reference here at p. 533 to the neces- 
sary stamping of any decree or order transferring property as a ' Conyey- 
ance on Sale' under the Stamp Act, 1 891, is incomplete without a further 
reference to the Finance Act, 1898, s. 5, which extends the operation 
of the former Act to a foreclosure order, but which is not cited here. This 
omission is made more important by the fact that the Inland Revenue 
authorities, according to their usual practice where there is any shadow of 
a pretext for putting forward a claim to stamp duty, are now insisting 
that by a retrospective construction of the later Act, all foreclosure orders 
made between the passing of the two Acts are brought within the opera- 
tion of the earlier Act and must be stamped accordingly. This notion of 
retrospective liability to a statutory penalty probably indicates the high- 
water mark of official ineptitude. 

Further search may disclose other slips or omissions requiring rectifica- 
tion, but it will certainly increase one's appreciation of the vast amount 
of learning collected and digested and verified by citation of cases in these 
two volumes. 0. A. S. 

A TreatUe on the Law of Executors and Administrators. By the Right 
Hon. Sir Edward Vaughan Williams, late one of the Judges 
of the Court of Common Pleas. Tenth Edition. By the Right 
Hon. Sir Roland L. Vaughan Williams, a Lord Justice of 
Appeal, and Arthur Robert Ingpen> K.C. Two volumes. 
London: Stevens & Sons, Lim. ; Sweet & Maxwell^ Lim. 1905. 
cclvi and 2054 pp. (£4.) 

SiNCB the last edition of this work was published, some eleven years ago, 
the law with which it deals has to some extent been revolutionized by Part I 
of the Land Transfer Act, 1 897. Under the old law executors and adminis- 
trators had, for centuries, been invested with legal dominion over person- 
alty only, and had practically nothing to do with realty other than chattels 
real. They were in fact as well as in name merely personal representa- 
tives. Upon this basis the original work was of course founded and 
framed. But all this has been altered, and they now have plenary powers 
over real estate. This of course involved great changes in the present 
edition, which have been effected, and very sufficiently effected, by making 
the necessary alterations and additions throughout the text and notes. 
But we cannot help thinking that in making these alterations some 
modification in the form of the work would have tended to make the 
present edition both more useful and more scientific, and in particular we 
should have been glad to see a separate chapter on the status, powers, and 
liabilities of real representatives. No doubt a well-founded reverence for 
the author's work has stood in the way of any such change, and we need 
hardly say that we fully share this high appreciation of the original text. 

The book is justly regarded as a legal classic, and as a classic it can 
perhaps hardly be expected to concern itself with the minor needs of the 
ordinary practitioner. We say this because we find little or no reference 
to Irish reports such as King v. King (1899) i I. R. 30 ; Doyle v. Foley 
[1903] 2 I. R. 95 ; M'Causland v. OVallaghan [1904] i I. R. 376 ; nor to 
reports in the Weekly Notes, such as In re Harrowby and Paine [1903] 
W. N. 137 ; In the goods of Ball [1902] W. N. 228 ; nor to modern cases 
under the old law, like Inre Barrow-in-Furness Corporation and Rawlinson 
[1903] I Ch. 339. These are small matters, and we do not question the 
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wisdom of acting on the principle De minimis non curat lex. At the same 
time we are inclined to think that any case, even in the Weekly Notes, 
which throws any light at all upon the status of the real representatiye, 
may be worth citing. 

The danger of omitting cases which only appear in what may be called 
the minor reports is seen on turning to p. 1162. There the practice laid 
down by Hinings v. HiningBy 2 H. & M. 32 is explained. But in FrogUy 
V. Phillipa [1901] W.N. 243, 50 W. R. 184, Byrne J. said the Judges of 
the Chancery Division had fully considered the matter, and had come to the 
conclusion that the practice ought no longer to be followed. It is true 
that the practice is, or is thought to be, restored by R. S. C. July 1902, 
r. 6, but that rule also has apparently been omitted. 

In dealing with principles, however, the work is everything that could be 
desired, and as showing the minute care and soundness of view which are 
characteristic of the work, we may refer to a point under the Statute of 
Distributions on p. 1239. In the ninth edition it was stated that ' where 
all the children are dead, all of them having left children, the grand- 
children take per capita.* This has been altered in the present edition to 
per gtirpeSf in deference, no doubt, to some modem decisions, but the note 
suggesting difficulties in the way of the latter construction is retained, 
though in a somewhat abridged form. This point may also be referred to 
as illustrating the great authority of the work, for it is certain that the 
decisions of the courts of first instance above referred to cannot long 
remain unchallenged in face of the difficulties pointed out in the above- 
mentioned note. 

Turning from mere form and detail to substance and to the work as 
a whole, we have nothing but praise for its great merits— for its compre- 
hensiveness, its lucidity of statement, its soundness of view, and in all 
these virtues this latest edition is, if anything, an improvement on its 
immediate predecessor. It is facile princeps the leading, authority on the 
subjects with which it deals, and is a work which every practitioner should 
possess and no library should be without. 



A Concise Treatise 07i the Law of Wills. By H. S. Theobald, K.C. 
Sixth Edition. London: Stevens & Sons, Lim. 1905. La. 8vo. 
cliii and 953 pp. {^Ss) 

The growth of this book is continuous and steady. Each of the last 
three editions, which have followed one another at intervals of about five 
years, has added some eighty or ninety pages to its immediate predecessor, 
and the book has now attained the full limit of size which can be con- 
veniently handled in a single volume, so that some reduction in the thick- 
ness of the paper will be necessary if any future edition is to maintain the 
growth and form of its predecessors. 

There have been few decisions of much importance containing new 
learning on the law of Wills during the last five years. Of some half 
dozen cases in the House of Lords, Higgina v. Dawson [1902] A. C. i (fully 
stated in this new edition at pp. 1 25, 126, but erroneously cited from [1892] 
A. C.) is the most important, but that decision really follows established 
law in excluding extrinsic evidence as to the state of a testator's property 
where the construction of his will is not really ambiguous. Of other new 
House of Lords cases on wills, Kingsbury v. WdUer [i90i]A. C. i87asto 
class gifts, Hancock v. Watson [1902] A. C. 14 as to splitting gifts over to 
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ayoid a perpetuity, and Inderwick v. TatcheU [1903] A. C. 120 as to the 
meaning of the word survivor, are the principal cases, and are all duly 
noted here, but they introduce no new ideas or rules applicable to the 
construction of wills. 

The recent tendency to extend the application of the rule against per- 
petuities to common law remainders {Frost v. Frost, 43 Ch. D. 246) and to 
common law conditions {In re HolUVs Hospital [1899] 2 Ch. 540) is here 
treated as established law, but unless Frost v. Frost is referable to a 
different principle it is inconsistent with Lord St. Leonards' judgment in 
C6U V. SeioeU, which was approved on appeal to the House of Lords in 
2 H. L. C. 186, and it may be further observed that the learned judge who 
decided In re Hollis's Hospital did not consider the point which he is sup- 
posed to have decided in that case to be clear enough to force the title upon 
a purchaser, so that it is premature to treat either of these novel decisions 
as establishing the point for which it is cited in this treatise. See pp. 575-6. 

'This new edition has been considerably altered and improved by the 
rearrangement of the matters contained in some chapters, and the sub- 
division of other chapters which contained a variety of subjects. The utility 
of the book is a matter long since recognized and established throughout 
the legal profession, and its reputation will suffer no diminution by the 
issue of this edition. 



A Treatise on the System of Evidence in Trials at Common Law, including 
the Statutes and Judicial decisions of all Jurisdictions of the 
United States. By John Henry Wigmork, Professor of the Law 
of Evidence in the Law School of North Western University. 
In Four Volumes. Boston : Little, Brown & Co. 1904. La. 8vo. 
Vols. I-III, 1-3 1 84 pp. 

Thebb is perhaps no^ branch of jurisprudence with which it is more 
necessary for both judges and advocates to be thoroughly familiar than 
that which deals with the subject of evidence. We fear, however, that the 
time has not yet come to which Holmes J. looked forward, ' when in the 
common understanding and acceptance of the profession every rule of evi- 
dence will be referred articulately and definitely to an end which it subserves 
and when the grounds for desiring that end will be stated or ready to be 
stated in words.' Advocates are too ready to cite reported rulings on 
points of evidence which in reality are worth very little except in so far as 
they serve to illustrate some general principle of the Law of Evidence. 
As Mr. Wigmore points out in volume i. § 865 (2) when, dealing with the 
question of confessions, ^the judges commonly preferred to eliminate the 
questionable evidence altogether, to try the case on whatever other 
evidence could be mustered, and to solve all questions that were even 
arguable (whether the judge himself had doubts or not) in favour of the 
accused.' The volumes now before us are no mere digests of the English 
and American Case Law of Evidence. The particular aspiration of the 
Treatise, as set forth in the preface, is ' to expound the Anglo- American 
law of evidence as a system of reasoned principles and rules,' and one of 
the main attempts of the learned author ' has been to search out and to 
emphasize the accepted reasons for each rule.' In order to do this, he 
has 'set forth by excerpts the most influential, the most lucid, and the 
most carefully reasoned passages anywhere recorded in judicial annals — 
the best things which have been said upon the rules of evidence' — and has 
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^ aimed at the alignment of the mass of precedents as a consistent product 
of those principles and rules/ 

We haye said enough to show that Mr. Wigmore has set a high aim 
before himself, and we think that he is to be congratulated on the measure 
of success which has attended that which must have been a most 
laborious task. His excerpts are well chosen, they are arranged in strict 
chronological order, and the date of the decision or the publication of tho 
textbook is in each case giyen. Our only criticism upon them ]& that unless 
one turns up the report of the case itself, there is nothing to show whether 
the passage cited forms part of the judgment of a Court sitting in banc, or 
is a sentence taken from a mere ruling at nisi prius. 

When we look at the three large volumes of Mr. Wigmore now before 
us, and remember that there is a fourth to follow, it is interesting to note 
that the systematic treatment of the law of evidence in textbooks is 
comparatively modern, and that as late as 1794 Burke speaking in the 
House of Lords could say, ' as to rules of law and evidence he did not 
know what they meant ... it is true something had been written on the 
law of evidence, but very general, very abstract, and comprised in so 
small a compass that a parrot he had known might get them by rote in 
one half-hour and repeat them in five minutes.' Before passing from the 
introduction, we may notice an interesting point somewhat analogous to 
that recently reserved by Mr. Commissioner Rentoul, and not yet argued 
before the Court for Crown Cases Reserved under those sections of the 
Criminal Law Amendment Act, 1885, and the Prevention of Cruelty to 
Children Act, 1904, which prescribe a period of limitation for the in- 
stitution of proceedings under those Statutes. We refer to the effect of 
a law which alters the legal rules of evidence and receives less or different 
testimony than that which was required at the time of the commission of 
the offence. The conflicting authorities are carefully collected in the notes 
on pp. 22 and 23, and the conclusion come to that the balance of authority 
is in favour of the rule that there can be no vested right in a rule of 
evidence. Book I, which occupies volumes i, ii, iii, and part of iv, deals 
with the Admissibility of Evidence, the rules relating to which are 
elaborately classified and discussed under the subdivisions Part, Title, 
Subtitle, Topic, Subtopic, and many others into which the subtopic is 
divided. Mr. Wigmore sums up the law as to admissibility in two axioms, 
which the practising advocate should always have present to his mind : 
(i) None but facts having rational probative value are admissible; (2) All 
facts having rational probative value are admissible unless some specific 
rule forbids. This latter axiom is of great importance, and is one which 
has sometimes been lost sight of, for as Cockburn C. J. said in 1861, 
* People were formerly frightened out of their wits about admitting evidence 
lest juries should go wrong ; now we admit the evidence and discuss its 
weight.' Similar statements by Parke B., Pollock C. B., Coleridge C. J., and 
Sir James Stephen will be found on p. 36. The truth is that the great 
bulk of the law of evidence consists of negative rules declaring what is 
not evidence, and it will be in ascertaining what exceptions there are to 
the second of Mr. Wigmore's two axioms that these volumes should prove 
most helpful. Chapter xii, which deals with the admissibility of other 
offences or similar acts as evidence of knowledge, design or intent, will 
naturally be read with considerable interest, for the matters therein referred 
to have been much discussed in the English Courts. Mr. Wigmore points 
out that different considerations arise where the act has been proved or 
admitted and the only question in issue is one of knowledge or intent, and 
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in those cases where the very doing of the act charged is still to be proved 
and is desired to be inferred from a plan or system. In the case of intent, 
the result is to give a complexion to a conceded act and ends with that. 
In the case of design or system, the result is to show (by probability) a 
positiTe design which in its turn is to evidence (by probability) the doing 
of the act designed. The added element then must be not merely a 
dmilarity in the results, but such a concurrence of common features that the 
various acts are naturally to be explained as caused by a general plan of 
which they are the individual manifestations. He is careful to point out 
that anonymous acts, which it is said can be used for the purpose of showing 
that a particular act proved alitmde to have been done by the defendant 
was done intentionally, must never be used for the purpose of showing 
system, for in the latter case the whole purpose of the evidence is to fix 
a design upon the defendant as making it likely that he carried it out and 
thus, that it was he who did the act charged. The authority for the 
admissibility of anonymous acts for the purpose above referred to depends 
on R, V. Bailey (2 Cox, p. 311), but the principle is one which should be 
acted on with some caution. Both Mr. Justice Stephen and Mr. Taylor 
doubt the authority of the far stronger case R, v. Gray (4 P. & P. 1102), 
and we can not imagine that at the present day any judge would go so far 
as was done in the case of Donellan referred to by Pollock G. B. in R. v. 
Jiailey, where on an indictment for murder by administering poison 
evidence was admitted to show that a tree upon which the murdered man 
had been accustomed to stand while engaged in fishing had been sawn 
almost in two by some unknown person. It seems to us that in dealing 
with the question whether before proving a confession the prosecution 
must show that no improper inducement existed, the reader is led to 
believe that the original English rule that the burden of proof is on the 
prosecution has to some extent been relaxed. We doubt whether the 
judgment of Cave J. in R, v. Thompson (1893, 2 Q. B. p. 12) was intended 
to have this effect, and in any case it should be read in the light of the 
more recent case of R. v. Rose (18 Cox, 717). 

The second volume opens with the subject of testimonial impeachment, and 
discusses the various reasons which have at different times been given for the 
maxim that the party on whose behalf a witness appears can not himself 
impeach that witness. Mr. Wigmore considers that there is no substantial 
reason for preserving this rule, which he describes as the remnant of a primi- 
tive notion, and he sharply criticizes the English statutory provision con- 
tftined ill 17 ft 18 Vict. c. 125, s. 22, which he describes as Hhis bungling 
paragraph.' The reason for the rule that the acts or the admissions of one 
co-conspirator are evidence against the other co-conspirators is no doubt 
correctly given in paragraph 1079, but we do not think that the learned 
author makes it clear that the rule does not merely apply to cases where 
the charge is one of conspiracy, but to all cases where it can be shown that 
the two persons, whether charged as conspirators or not, were acting in 
furtherance of a common purpose. See R, v. Jessop, 16 Cox, p. 204, and 
R. V, Warkj 33 L. J. Newspaper, p. 6 1 5. Mr. Wigmore has a large vocabulary 
and is not afraid of long words, when he thinks they will serve to eluci- 
date his meaning. Thus he has coined the expression ' autoptic preference^ 
to describe the class of evidence given by means of a view or by production 
and inspection in court of some corporeal object. Again, when he comes 
to deal with ^ auxiliary probative' rules, he has no difficulty in dividing 
them into Preferential, Analytic (or Scrutinative), Prophylactic, Simpli- 
ficative and Quantitative (or Synthetic). In dealing with those rules which 
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he calls Preferential, Mr. Wigmore wisely points out that there is no 
general rule that a party must produce the best evidence that the nature 
of the case will allow, and accurately says that what is sometimes called 
* the best evidence rule ' is merely a loose and shifting name for various 
specific rules, such as the hearsay rule, the documentary original rule, the 
attesting witness rule. These rules were not created by deduction from 
the principle implied in the phrase, but the phrase came to be used as 
descriptive of the rules already existing. Some interesting observations on 
the theory and art of cross-examination will be found in chapter xliv, where 
the author says, 'To cross-examine or not to cross-examine— that is the 
fundamental question which springs from the essential nature of the process 
and arises anew for every part of every witness's evidence. The greatest 
cross-examiners have always stated this as the ultimate problem'; and he 
then proceeds to give several illustrations of the utility or inutility of cross- 
examination. Additional interest is given to an already interesting subject 
by the fact that the learned author has by no means confined his re- 
searches to the Law Reports and textbooks. Thus the judgment of 
Solomon, i Kings iii. i6, is referred to to illustrate the principle that upon 
an issue of the legitimacy of a child the conduct of the parents towards 
that child is admissible. The satirical account of a Coroner's Inquest given 
in Bleak House is made use of to draw attention to the ' artificiality and 
incongruousness ' which is so often to be noticed in the examination of 
a child previous to the administration of an oath. The apocryphal story 
of Susanna is used to emphasize the importance of the sequestration of 
witnesses; and an extract from 2 Henry VI, iv. 2 serves to point a moral 
with regard to one of the author's favourite topics, *autoptic proference.* 
The Table of Cases and Index have not yet made their appearance ^, so that 
it is impossible to form any accurate estimate of the number of cases cited 
in the text and the notes, but one may safely say that it must be enormous. 
We have looked out a number of the cases cited with a view to testing the 
references and so far have failed to find any inaccurracy. Without en- 
dorsing every criticism of Mr. Wigmore's on the various rules of evidence and 
the different reasons which have from time to time beqn assigned for them, 
it may be truthfully said that he has approached his subject in a thoughtful 
spirit and that his book contains many valuable suggestions. It will have 
served a useful purpose if it helps to bring home to the young advocate the 
fact that the rule against hearsay is not the only rule of evidence recognized 
in our Courts, and that the whole law of evidence can not be summed up 
in Mr. Justice Stareleigh's famous remark to Sam Weller, 'Tou must not tell 
us what the soldier or any other man said, sir. It's not evidence.' 

An Encyclopaedia of Forms and Precedents other than Court Forms. 
By eminent Conveyancing and Commercial Counsel. Under the 
general editorship of Authur Underhill, assisted by Charles 
Otto Blagden, William E. C. Baynes, Vale Nicolas, aud 
Horace Freeman. Vol. VII, Inventions to Landlord and Tenant. 
London: Butterworth & Co. 1905. La. 8vo. Ixii and 745 pp. 
This volume contains the headings, ' Inventions,' ' Land Improvement,' 

'Land Tax,* 'Improvement,' and * Landlord and Tenant.' The editors 

promise to issue a supplemental volume containing forms and precedents 

specially applicable to Ireland. 

Under the heading * Inventions,' the book deals only with such inven- 

' Vol. IV, containing Table of Gases and Index, has now been received as we go 
to press. — £0. 
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tions or secrets as are not the subject for a patent, or which, although the 
subject for a patent, the author intends to keep secret and so avoid the 
necessary disclosure which takes place when a patent is applied for. The 
precedents under this head comprise agreements for sale of secret processes, 
assignment of the exclusiye right to sell articles manufactured by secret 
process, and a licence to use an unpatented secret. Precedents of this 
nature are likely to be occasionally useful, and so far as we are aware 
they are not to be found in any treatise on conyeyancing. 

The preliminary note to * Improyement of Land * contains a short state^ 
ment of the proyisions of the Settled Land Acts relating to improyements, 
and a full discussion and explanation of the procedure under the Improve- 
ment of Land Act, 1864, and of the Acts amending it. The precedents 
are adapted to the procedure under the Act. 

The preliminary note on ' Land Tax Redemption ' contains the official 
directions, and the precedents are the official forms of declaration and 
application, Issued by the Land Tax Redemption office. 

The most important heading in this volume is that of ' Landlord and 
Tenant.' It contains a very full and useful preliminary note and a collec- 
tion of precedents divided into eight divisions: (i) Executory agreements 
for leases, (2) Leases including agreements which operate by way of 
present demise, (3) Surrenders, I4) Licences Waiver of breaches and deed 
altering covenants, (5) Notices, (6) Forms relating to distress, (7) Forms in 
relation to disclaimer in banjaruptcy, (8) Forms under the Agricultural 
Holdings Acts. Mining leases are to be treated under a separate head. 

The preliminary discussion contains an excellent statement of the differ- 
ences between leases and licences, and a concise statement of the law 
relating to licences. The very fine distinction between an agreement for 
a lease and the lease itself is fully discussed at p. 55, where general rules 
are laid down as a guide for ascertaining the intention of the parties 
where this has not been expressly declared. There is a large collection 
of cases illustrating and establishing the rules laid down. The question 
how far a contract may be made by letters will be found under the next 
beading ' Statutory Requisites of Agreements for Leases ' at p. 59. It is 
impossible to discuss all the matters treated on in the Preliminary Note, 
which appears to us to be uniformly good. There is one small point where 
the editor appears not to have shown his usual caution. At p. 107 he 
says that s. 83 of the Fires Prevention (Metropolis) Act, 1 7749 appears to 
apply generally to England. No doubt that is the decision in Ex parte 
Gordf/, the case that is cited. But the writer does not mention that in 
Simpson y. Scottish Union, cCrc, a case that he cites for another purpose, it 
was suggested in Dom. Pro. that the case might require reconsideration. 
We presume that the writer considered that Ex parte Gorely could not be 
overruled. We are inclined to agree with him, but still we think that the 
doubt ought to have been mentioned. At p. 11 1 there is very clear 
explanation of the law of fixtures. The author discusses the effects of the 
manner and of the object of annexation. Trade fixtures and ornamental 
fixtures are also dealt with. 

The discussion at p. 119 as to when covenants run with the land or the 
reversion is remarkably clear and accurate. There are also discussions of 
leases by limited owners of leases under powers, by infants, by married 
women, by lunatics, by corporations, by charities, by mortgagor and mort- 
gagee. Under the heading * Special Tenancies ' the reader will find Build- 
ing Leases and Agreements, Agricultural Tenancies which are very fully 
discussed. Sporting and Recreation Leases. 

VOL. XXI. p 
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The Forms and Precedents include Executory Agreements for Leases, 
Residential Tenancies, Building Agreements and Leases, Tenancies of Trade 
and Business Premises, Agricultural Leases, Sporting and Recreation 
Leases, and Agreements and Forms relating to Sport, Variations in Leases 
required by the status or nature of the interest of the parties. 

We can highly recommend this volume to our readers. 



Oai Institutionei^ with translation and commentary. By the late 
Edward Poste. Fourth Edition, revised and enlarged by 
E. A. Whittuck, with a Historical Introduction by A. H. J. 
Greknidge. Oxford: Clarendon Press. 1904. 8vo. Iv and 
668 pp. (16*. net.) 

It is not necessary to discuss the general merits of a book so favourably 
known as Mr. Poste's Gains. The point of interest is to note how it has 
fared at the hands of its new editor. We may say at once that the charge 
of perfunctory revision, brought, with some justice, in these pages, 
against the third edition, cannot be sustained against the fourth. Almost 
every paragraph of the commentary shows marks of attention, and the 
general result is considerable improvement in clearness and accuracy. 
Many of the changes are minute, so minute that nothing but careful 
comparison of the two editions will show how conscientiously Mr. Whittuck 
has set to work. 

Mr. Greenidge's well-written Historical Introduction deals very judiciously 
with the obscure story of early law. The same thing may be said, in 
general, of his treatment of later epochs. But considerations of space 
have caused such brevity that it has been impossible to avoid an air of 
dogmatism in dealing with matters as to which it is assuredly out of 
place. We do not think that, on reflexion, Mr. Greenidge would say 
quite so positively that the ' testamentum per aes et libram' was recognized 
by the Twelve Tables (p. xxiii), or that the Praetor's Edict contained the 
Legis Actiones (p. xxxii), or even that, under Augustus, a responsum by 
a patented jurist was binding on the Judex (p. 1). We do not know why 
he regards as exceptional the view that an ordinary peregrine was wholly 
excluded from the Legis Actio (p. xxxiii and note). It is difficult to 
follow his argument on acquisition by slaves (p. xxxvii) : it rests, at one 
point, on the fact that the slave is a chattel, and, at another, on the fact 
that he is something more, since he can acquire natural rights. Apart from 
their apparent conflict, these two propositions hardly account for the 
fact that a slave could acquire for his master by stipulation and by 
mancipation, so as to give him the most ' civil ' of rights, and that long 
before the theory of ' naturalis obligatio ' of the slave was developed. It 
is to be regretted that Mr. Greenidge should have chosen for quotation 
from Mr. Poste's preface some remarks about the text, which were out of 
date when they were written in 1890 (p. liii). 

Mr. Whittuck has discarded most of the abstract jurisprudence, but not 
all. In particular, he has retained the description of the subject-matter 
of Book I as the law of ' unequal rights.' This is not quite Austin's view 
of the ' Law of Persons/ but it is too much like it to be that of Gaius. It 
is not in Book I that the reader finds the law as to the legal effect of the 
transactions of a filiusfamilias, and similar topics. It is perhaps piety 
that has preserved so many of the allusions to the Syllogism. 

The longer dissertations have been restated in such a way as to make 
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the Gourae of thought much clearer, especially in the case of those dealing 
with acquisition of property, and of those concerned with the general 
theory of Obligation and with the Verbal Contract. Some dead theories 
haTe gone, but, perhaps, too much authority is still attached to the Tiews 
of Sayigny on Capitis Deminutio Minima (pp. 95-100) and on the con- 
ception of Possessio (pp. 609-619). Probably the fact that he was dealing 
with another's book sometimes stayed Mr. Whittuck's hand. 

The editor has used the excellent text printed by Krueger and Stude- 
mund. It is not of course perfect : in particular, one is apt to reSent such 
things as the insertion, (eyen in italics and brackets), of a passage forty or 
fifty words long, at a point where there is neither a gap in the manuscript 
nor anything suspicious in the granmiar, merely because in the opinion of the 
editors the insertion improyes the doctrine (6. 1. 166, p. loa), Whether 
this is so or not may be questioned, but Mr. Whittuck was wise not to add 
textual criticism to the difficulties of his task. 

In a few cases, probably as the result of an uncompleted correction, 
Mr. Whittuck speaks with an uncertain yoice. On pages 385, 386 the rule 
stated seems to be that where a contract is made by a mandatarius, his 
principal has, eyen in late law, no action without actual cession of actions. 
This seems to be correct. But on p. 346 we are told that intention to 
cede was enough, at least to the extent of giying an actio utilis. Both 
statements cannot be true. So ag^in the editor should elect between his 
two statements (pp. 402, 403), that a man is liable to Vindicatio though 
no wrong be imputable to him, and that eyery action arises from a 
yiolation of duty. On pp. 415, 450 different explanations are given of 
the faict that the intentio in Condictio Furtiya was in 'dare,' and not 
in 'dare facere.' On the question whether the obligation it enforces is 
delictal or quasi- contractual, doubt may be the proper state of mind, 
though we much prefer the latter altematiye, in view of the form of 
the intentio, and other considerations, stated, e.g. by Girard (Manuel, 
p. 408). But on p. 450 the action is described as not being delictal, 
while on p. 452 it is called an 'action on delict.' This is at least 
confusing. 

Here and there, as was ineyitable, an inaccuracy has crept (or stayed) in. 
On two points Muirhead is misinterpreted. On 6. ii. 90, Mjuirhead does 
not say that the text does not giye a reason (p. 173) ; it obviously does. He 
says, truly, that the reason itself stands in need of explanation. On ii. 155, 
Muirhead hardly 'explains the idiom': he corrects the grammar, and 
prints a different text. 

It was not necessary to prove that the testator had property at the time 
of testation (p. 183). A grantee of Bonorum Possessio who would fail in 
Quorum Bonorum had not B. P. sine re (p. 205) : he had not B. P. ex edicto 
at all (D. 37. 5. 5. 3 ; 37. 9. i. i). On p. 267, 1. 4, the word * made ' should 
be ' ordered.' On p. 381 it is C who is ' delegated,' not B. A formula in 
factum should not have been given as the specimen of an actio in per- 
sonam (p. 447). The rule allowing deduction for sustenance was not 
applied generally to cases of condemnation 'in id quod facere potest' (p. 484). 
The later clauses of the form cited on p. 599 were not, it is generally 
thought, part of the interdict ' uti possidetis.' The rules of ' operis novi 
nuntiatio ' were not confined to cases of servitude (p. 604). These slips 
(and others we have noted) are not important. We point them out 
because Mr. Whittuck, having made a good book better, may reasonably 
expect that a fresh edition will be wanted in a few years. 

P 2 
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A Practical Treatise on the Law of Trusts. By the late Thomas Lbwin. 
Eleventh Edition. By Cjbcil C. M. Dalb. London: Sweet & 
Maxwell, Lira. 1904. Boyal 8vo. exxvii and 1516 pp. 

Few if any legal textbooks are better known or better established than 
Lewin on Trusts, and this result is in no small measure due to the careful 
work of the present editor, who has spared no pains in this as in previous 
editions to make the book more useful and easy of reference. In par- 
ticular we may refer to the happy adoption of the system of prefixing an 
asterisk in the Table of Cases to the page where the case is principally 
referred to, which has been well tried for many years in Lord Lindley's 
works. This device saves a great deal of trouble to the busy practitioner, 
and we should like to see it in general use. 

We cannot help thinking, however, that the work would be improved 
by a somewhat bolder treatment of the original matter. The practice of 
distinguishing the work of the author from the work of the editors by 
brackets does not tend to conciseness. It necessarily involves qualifica- 
tions, amplifications and contradictions, the effect of which would be more 
clearly and conveniently seen by a recasting of the original text. We are 
glad therefore to see that this practice has to some extent been dropped in 
the present edition, and we think it might with advantage be discontinued 
altogether in future. 

We notice some slight omissions in the present edition. We do not 
find any reference to the Finance Act 1902, s. 9 of which extends the 
provisions of s. 62 of the Stamp Act 189 1, referred to on p. 795, to cases 
where a trustee retires and no new trustee is appointed. We also find no 
reference to Te Teira v. Te Roera Tareha [1902] A. C. 56, gt to Be Smith, 
Smith V. Thompson, 71 L. J. Ch. 411. These are not perhaps cases of great 
importance, and we can only conclude that so careful an editor as Mr. Dale 
has purposely omitted them; but we doubt the wisdom of so doing, and are 
inclined to think that in a work of this scale the profession will expect 
to find the subject exhaustively dealt with, at least so far as recent 
decisions are concerned. 

These, however, are very small matters to set against the general ac- 
curacy and completeness of the work, which fully comes np to the high 
standard of excellence attained in previous editions. The work is an 
indispensable adjunct to the practitioner's library, and the student will 
nowhere find a better treatise on the definition, creation and classification 
of trusts than in the first 213 pages of the present edition. 



Tie Law of Copyright in Works of Literature and Art. By Walter 
Arthue Copinqer. Fourth Edition, By J. M. Easton. London : 
Stevens & Haynes. 1904. .La. 8yo. xlv, 816, and ecxciv pp. 

Mb. Easton has acquitted himself well of the responsibility of editing 
this leading textbook on the law of copyright. He has treated intelli- 
gently and appreciatively of the cased decided, and has incorporated the 
English, colonial, and foreign statutes and the various treaties relating to 
foreign copyright which have come into force since the last preceding 
edition appeared in 1893. 

Unlike most of the textbooks that come before ns for review, Mr.Copinger's 
book is not a mere compilation of statutes and judicial decisions. It may 
fairly claim to rank as literature. Whilst the law is stated with fulness 
and precision, the text is a readable treatise on a branch of jurisprudence 
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of no little interest, and the learned author gives his readers the benefit of 
his historical knowledge and his extensive intimacy with literature; nor 
does he disdain to pay attention to niceties of style. In all these respects 
the present edition appears to be at least as good as its predecessors, the 
editor having skilfully introduced the new matter without impairing the 
old. The subjects discussed comprise not only literary copyright, but also 
that of the drama, music, the fine arts, photography and designs. Inter- 
national copyright is well treated, and is supplemented by a concise sketch 
of the domestic law of copyright in some fifty foreign cotintries. 

The voluminous appendices contain all the statutes, treaties and Orders 
in Council relating to the subject and a number of forms and precedents, 
amongst others some excellent precedents of agreements between authors 
and publishers. 

In connexion with Walter v. Laru [1900] A. C. 539, the editor suggests 
that ' if a speaker, speaking in a place from which he had power to exclude 
reporters, were to declare that he would not permit a report of his speech 
being taken, possibly a report might be restrained on the ground of breach 
of faith* (p. 58). It is not easy to see how a simple declaration by a 
speaker could give him a right which the law does not confer on him. So 
far as authority has gone, it would seem necessary to show that the pub- 
lication of the report constituted a breach of an express or tacit contract ; 
but the whole subject of rights of this kind is still obscure. 



A Concise Treatise on the Law of Landlord and Tenant. By William 
Mitchell Fawcett. Third Edition. By William Donaldson 
Bawlins, K.C. London : Butterworth & Co. 1905. La. 8vo. 
cxii and 582 pp. and index 99 pp. (25^.) 
The Law of Landlord and Tenant. By Montague R. Emanuel. 
London : Jordan & Sons, Lim. 1905. 8vo. xxiv and 147 pp. 
(3*. 6d. net.) 
The third edition of Fawcett on Landlord and Tenant leaves Mr. Rawlins's 
hands as a book eminently adapted to the purposes of the practising 
lawyer. The arrangement of the subject-matter is scientific, and any one 
who has grasped the plan upon which the work is written can instinctively 
turn to the chapter he requires. Another good quality which the book 
possesses is conciseness. This term we use in the sense of compression, 
and not as it is sometimes understood as synonymous with omission. 
Where, however, the subject demanded detailed investigation, Mr. Rawlins 
has not hesitated to devote as much space as exhaustive treatment required. 
For example, he has found it impossible to reduce chaos to order in 
those cases which have been determined respecting the incidence of ex- 
penses incurred by reason of the requirements of local authorities. In 
this case he has given us nearly six pages in double column. On the one 
side, there are the material words of the covenant, and on the other side, 
a succinct statement of what has been decided as to the liability of land- 
lord or tenant as the case may be. Further instances of detailed treatment 
occur at pages 86 and 386 and other places. Again, we have the exact 
words of statutory provisions set out in preference to a paraphrase. 
Another merit of the work is its accuracy. We will not enlarge upon this 
topic, as nothing else was to be expected from Mr. Rawlins. In dealing 
with details too the same excellence prevails; s. iii. of chapter I, where 
the learned editor points out what Walsh v. Lonsdale (1882) 21 Ch. D. 9 



202 The Law Quarterly Beview. [NcLXXXii. 

does, and wbat it does not, decide, being perhaps the best. In addition to 
all this, the book is not only suitable for the preparation of an argument, 
but an excellent companion in court. With his Fawcett at hand, the 
practitioner can at once discover the answer, if answer there be, to an 
argument put forward by his adversary in the heat and hurry of a nisi 
jniiis trial. There is one passage, and one passage alone, to which we can 
take exception, and that is the statement, at page 74, made on the 
authority of Bacon's Abridgment, that a lease made under duress is void. 
It would be extremely hard if it were more than voidable at the option of 
the party intimidated, and this seems to be the law (see 2 Inst. 482 ; 
Ormes v. Beadd (i860) 2 De 6. F. & J. 333). It seems to us that where 
there are decisions of a Court in banc, or a considered judgment of a judge 
sitting without a jury, as well as a niai priua decision, the latter might be 
omitted. This, however, is but a small matter. 

Mr. Emanuel's book appeals to a different class of reader. It is a 
popular handbook admirably designed to serve the purposes of the persons 
for whose benefit it is written. The addition of a few more authorities 
would be necessary before it could be of much use for professional pur- 
poses. It deals with everyday points, and within these limits is a handy 
and safe book to consult. The only slip that we notice is the Scale of 
Costs given in Appendix B. This is applicable to the case of leases at 
a rack rent. The scale applicable to dealings with building land is 
omitted, as is also Schedule II. 



The Law relating to Sewers and Drains. Bj Alexander Macmoeran, 
K.C., and W. Addington Willis. London : Butterworth & Co., 
and Shaw & Sons. 1 904, 8yo. Ixxvi, 648, and 1 29 pp. (25^. net.) 

That it should be possible to write a book of this size on so limited 
a subject as that of the law of sewers and drains is a sad commentary on 
the complexity of the provisions made by the legislature for ensuring the 
public health. Yet it is undeniable that the subject is of such complexity 
as fully to merit separate treatment, and moreover, it would, as the authors 
admit, be mere presumption to suggest that any work, however carefully 
prepared, could make the subject simple. 

After giving an introductory sketch of the history of sanitary legislation 
and a short description of existing sewer authorities, the writers begin 
with a chapter on definitions, and therein they discuss at length the much 
vexed question of the difference between a sewer and a drain. The only 
sewers and drains that come within the purview of the book are those 
dealt with in the Public Health and Local Government Acts. With the 
older Commissioners of Sewers under 23 Henry VIII and with land drain- 
age authorities they are not concerned, and the Commissioners of Sewers 
in the City of London are dismissed in a few lines. 

In Parts i and 2 the authors treat separately of the constitution, duties, 
powers, and rights of Extra- Metropolitan and Metropolitan sewer autho- 
rities respectively — and these parts seem to contain a well-arranged and 
exhaustive treatment of tbeir several topics : but a good deal of matter 
contained in one or other of these parts might well, in our opinion, have 
been dealt with as common to both. 

Part 3 contains matters common to the provinces and to London. 

Chapter II of this part deals with the liability and remedies for damage 
caused by authorities in execution of works, and these important points 
receive somewhat inadequate treatment. When dealing with general prin- 
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ciples such as the statutory justification for committing nuisances and the 
common law liability for negligence of a contractor, the authors tend to 
confine themselves too closely to those cases in which the facts related to 
sewers or local authorities, and their statements are often in consequence 
too narrow. For instance the liability for acts or negligence of servants 
and agents is summed up as follows : ' When executing works in the 
public streets the authority will be responsible not only for injury caused 
by the negligence of their servants, but also for that occasioned by the 
negligence of their contractor or his servants or agents,' an inaccurate and 
wholly insufficient statement of the law, and one which does not even 
fairly set forth the rule to be derived from the two cases cited, Hardaker v. 
IdU Z>. C, and Pmny v. Wimhledon C/, J). C. 

When dealing with the line of cases of which Attorney-General v. Dorking 
Union (20 Ch. D. 595) is a type — those in which the Cour^p have deter- 
mined the extent to which injunctions will be granted to restrain sewer 
authorities from causing or permitting their sewers to be a nuisance, we had 
hoped to find a more careful analysis and statement of the principles to 
be deduced from those cases, such as Mr. Justice Buckley gave in his judg- 
ment in the last case of the series, Earl of Harrington v. Corporation of 
Derby ([1905] i Ch. 205). The learned authors seem to overlook the fact 
that nearly all the earlier cases were claims for injunctions, and that the 
grounds upon which injunctions were refused are not necessarily grounds 
for refusing relief by way of damages. 

The all important topic of the manner in which and extent to which 
local authorities can gain prescriptive rights to commit nuisances is insuffi- 
ciently treated of. We can nowhere find a clear and collected statement 
of the principles. Does Croaaley & Sons, Lim, v. Lighlotder (L. R. 2 Ch. 478) 
really decide that ' a riparian owner can maintain a suit to restrain the 
fouling of the river without showing that the fouling is actually injurious 
to him,' as we are told so at p. 54 1 ? Is it not more correct to say, as stated 
at p. 542, that ' in every case there must be some appreciable nuisance 
caused either by the defendant alone or by the defendant with others ' ? 



A Short View of the Law of Bankruptcif, By Edwaed Manson. 
London: Sweet & Maxwell, Lim, 1904. Sm. 8yo. xxxii 
and 298 pp. (7«. 6d^ 

This volume forms one of 'The Students' Series' advertised by the 
publishers as ' a series of books containing just what the student should 
carry in his head, and indispensable on the eve of an examination as 
general refreshers of knowledge.' 

The author in his preface states that his object is * to give an outline of 
the law of bankruptcy— the salient points of the system— which shall be 
intelligible to the student and business man.' How far the publishers' 
ideal is fulfilled by the volume before us we cannot say without a more 
intimate acquaintance of the requirements of examiners than we can 
pretend to. We should expect, nevertheless, that a student who could 
carry in his head all the details set forth in the text would satisfy the 
most severe examiner. Of the author's ideal we feel more competent to 
judge, and we think he has fairly achieved his object. The subject of 
bankruptcy consists«so largely of details that any outline must necessarily 
be imperfect ; but the author has at any rate stated clearly and generally 
with precision the salient points of the system, and a careful study of the 
book would give the reader a fairly comprehensive view of bankruptcy 
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law and practice. It would haye been more readable if the names of cases 
had been given in footnotes instead of in the body of the text, and the 
number of cases cited might with advantage have been much smaller. In 
a book of this kind one leading authority for each proposition is enough, 
and nothing is gained by such statements as ' rash and hazardous specu- 
lations : see Re Stanton^^ Ac, followed by a list of cases. Either the effect 
of the cases should be given, or they should be omitted altogether. The 
book abounds with paragraphs of this kind. 

The chapter on * the Disqualifications of Bankrupts ' requires revision. 
The author has overlooked the Local Government Act, 1894, and s. 25 of 
the Trustee Act, 1893. 

No doubt Mr. Manson will earn the gratitude of many readers as long 
as law students are expected to pass examinations upon the unprofitable 
subject of bankruptcy. 



l^Ae Australian Torrens System: being a treatise on the System of 
Land Transfer and Registration of title now in operation in the 
six states of the Commonwealth of Australia, the Colony of New 
Zealand, and PYji and British New Guinea, including the text of 
the Torrens Statutes and ordinances in the nine t^ritories and 
references to other statutes i*elating to land, and an historical 
account of the growth of the system. By James Edward Hogg. 
London : William Clowes & Sons, Linu 1905. 8vo. Ivi and 
1086 pp. (£3 iss.) 
This book contains an historical account of the origin and growth of 
the ^ Torrens system,' i. e. of the law relating to the registration of pro- 
prietors of land. It gives the text of the statutes creating and amending 
the Torrens system in New South Wales, Queensland, New Zealand, South 
Australia, Tasmania, Victoria, Western Australia, and Fiji, besides a full 
exposition of the system as a whole. There is one remarkable distinction 
between the English system of Land Registry and the Torrens system, 
namely that under the English law it is possible to register with a 
possessory title without any preliminary examination of title, while under 
the Statutes above referred to this is not the case. At the present time 
the public are so apathetic with regard to law reform that it is not worth 
while to discuss the points on which the Torrens Acts differ from the 
English Land Transfer Acts. But when an attempt is made to reform 
and amend the English Acts it will be well worth while to study the 
Torrens Acts, and to adopt any of their provisions which are better than 
those of the English Acts. Owing to the difference of language between 
the English Acts and those discussed in this book, the cases cited are 
not of authority in questions arising under English law. Meanwhile the 
mother-country continues to enjoy the usual effects of partial and hesita- 
ting law reform in a considerable increase of complication, uncertainty, and 
expense. 

The fVinding-up of Com/jafiies afid Reconstruction, By His Honour 

Judge Emden. Seventh Edition. By Henry Johnston, London : 

William Clowes & Sons, Lim. 1905. Ixxxiv and 648 pp. 8vo. 

(17*. 6d) 

Since the sixth edition of this work was published, the Companies 

(Winding-up) Rules, 1903 have been issued. These rules are to a great 
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extent a consolidation of the Winding-up rules from 1890 onwards, but 
in many cases slight Yerbal alterations have been made, and there are 
some important alterations. The changes made by the rules must ha^e 
necessitated a careful comparison of the text of nearly every chapter with 
both the old rules and the new rules, and it was probably found difficult 
in some cases to see whether any change in practice had been effected and 
the extent of the change, if any. In the first of the rules of 1903 occur 
the following words : * Rules which from their nature and subject-matter 
are, or which by the head-lines above the group in which they are con- 
tained or by their terms are made applicable only to the proceedings in 
a winding-up by the Ck)urt, shall not apply to the proceedings in a 
voluntary winding-up, or winding-up under the supervision of the Court/ 
Probably this bit of draftsmanship was not contained in the first draft of 
the new rules, and obviously it has its inconveniences. It reminds one of 
8. 5 of the Companies Act^ 1865, which solemnly and ponderously enacts 
that ' this Act is divided into nine parts, relating to the following subject- 
matters,' and then proceeds to set out the head-lines above some of the 
groups of sections, whereas there aro really ten parts of the Act, one of 
which had originally the head-line 'Preliminary.' Mr. Johnston has 
inserted recent decisions up to the Long Vacation, and some later decisions 
up to November, 1904, and no doubt this edition will be as favourably 
received as were the previous editions of the same book. 



TAe Companies AcU, 1862 to 1900. Edited by A« Gi.tnne-Jones. 
Fonrth Edition. London : Jordan & Sons, Lim. 1905. xvi and 

543 PP- (5*- ^^^') 
This book contains in full the Companies Acts, 1862 to 1900 inclusive, 
and other Acts relating to companies and societies, e. g. the Stannaries' 
Act, 1869, and the Life Assurance Companies Acts, 1870 to 1872 ; and it 
also contains the sections, applicable to companies or trade-unions, of 
other statutes, including the Stamp Act, 1891. The editor has to some 
extent annotated the sections, and he has cited a fair number of cases, but 
this annotation has not been overdone, and the book has therefore been 
preserved as a handy volume of the statute law relating to companies 
which will be found extremely useful, inasmuch as it can be easily carried 
in the pocket. 

Studies in Biblical Law. By Hauold M. Wiener. London : David 
Nutt. 1904. 8vo. xii and IJZ8 pp. (3*. 6d. net.) 

Pbaotisikg barristers have not, as a rule, busied themselves with 
Biblical criticism, and this may be one of the reasons why many successful 
members of the profession have been so unimpeachably orthodox; but 
this is a book written by a * practising lawyer,' who, by the employment 
of ' ruthless intellectual weapons ' (vide Preface), demolishes the whole of 
the modem criticism of the Uexateuch in fifty-one pages to his own com- 
plete satisfaction. His resulting conclusion, which apparently is that Moses 
wrote the Pentateuch, and that all the laws of the Pentateuch are con- 
temporaneous with Moses, vitiates, of course, his treatment of those laws, 
which otherwise contains a good deal that is learned and suggestive. We 
may select as an instance the assertion, into which his premisses drive him, 
that when the author of Exodus xxi said, * an eye for an eye,' he really 
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meant ' ten shekels for an eye/ or whatever the tariff for eyes was in those 
days. A writer who had not bound himself to maintain a paradox at all 
costs might have paused to consider whether the like interpretation could 
be applied to the Twelve Tables and the Koran. The tone in which the 
book is written is deplorable. 



Tie Principles of Equity^ intended for the u^ of etudents and the 
profession. By Edmund H. T. Snell. Fonrteenth Edition. By 
Archibald Brown. London : Stevens & Haynes. 1905. 8vo. 
Ivii and 828 pp. 
A BOOK which has reached its fourteenth edition is in an assured position, 
and is in a sense beyond criticism. It may be doubted whether any text- 
book can adequately meet both the wants of students and the requirements 
of practitioners, but judging from the success of this work, it seems to 
have, in some measure at least, accomplished this double purpose. There 
is certainly nothing in the present edition to lessen its popularity. It has 
been brought well up to date, and recent cases, like In re Newy 1901, 2 Cfa. 
534, have received sufficient notice. Many additions have been made to 
the text, without however increasing its bulk to any appreciable extent, 
and the index is remarkably full, no less that 36 pages being added to it 
in the present edition. 



The Licencing Aef, 1904, with Rulen, By Charles L. Bothkra. 
London: Jordan & Sons, Lim. 1905. 8vo. xvi and 188 pp. 
(3*. 6rf. net.) 

Mb. Rotheba, whose name is well known in connexion with licensing 
matters, has followed up his guide to the Licensing Act, 1902 in the 
present volume upon the Licensing Act, 1904. The introduction is 
admirably written and should prove invaluable to tliose who wish to 
obtain a clear and concise view of the previous state of the licensing laws 
and the circumstances which led to and the effect of the new legislation. 
In the text the various sections are set out in full with copious notes, 
which are so arranged as to enable the practitioner to see how the; fit in 
with the previous legislation. The Rules and Forms made under the Act 
are also fully set out. The Appendix contains some interesting statistics 
with regard to the compensation fund to be created under the Act and 
the values of licensed premises ; whilst a novel feature is to be found in 
a scheme showing the various changes and amendments made in the Bill 
whilst before Parliament. There can be no doubt that the book will 
prove useful to all classes of persons connected with licensing matters. 



We have also received : — 

A Colleelion of Problems and Exercises in the Civil and Commercial Law 
of Egypt, By M. Sheldok Amos and Piebbe Abminjon. Cairo : National 
Printing Department. 1904. 8vo. 145 pp. — These practical studies 
are somewhat in the manner of Ihering's well-known works, and in the 
spirit of the Harvard 'case system,' though the latter is not literally 
applicable to a jurisdiction in which the decisions of the Courts are not of 
primary authority or, strictly, of authority at all. Not having any detailed 
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acquaiDtance with the Codes in force in Egypt, we are unable to say how 
far these problems turn on the specific proyisions of the Codes and how far 
on uniyersal or general principles of jurisprudence. They seem well fitted, 
in any case, to make students and young lawyers think. 

Roman Law Examination Guide. By W. A. Wn^Lis and D. T. Oliteb. 
Second Edition. London : Butterworth & Co. 1 904. Sm. 8yo. 306 and 
(94) pp. (8«. 6d,) — This little book consists of questions, taken mainly 
from Examination Papers, with appended answers. It has the merit of 
not pretending to be more than it is, and, on the whole, it is carefully done. 
Doubtless, many students who do not take Roman Law very seriously will 
find it usefulfthough it may be permitted to doubt whether the knowledge 
such a student acquires has much substantial yalue. Overlapping questions 
have caused vain repetitions, and there is not much historical perspective. 
Moreover the task of framing general propositions of law, both brief and 
exact, is hard, and the authors have not always surmounted its difficulties. 
Errors of other kinds are rare. 

Principles atid Practice in matters of and appertaining to Conveyancing, 
intended for the use of students and the profession. By John Indebhaub. 
Second Edition by Chables Thwaites. London: Geo. Barber. 1904. 
8vo. xxvii and 64a pp. (20^.) — The editor in his Preface to this edition 
states that he has carefully revised the whole work and rewritten the pages 
dealing with the Land Transfer Acts. Much additional piatter has been 
added, including the citation of nearly 300 extra cases. He has en- 
deavoured 'to bring the work up to date, bearing in mind that it is 
primarily intended for the use of students, but also hoping that to a 
limited extent it will be found useful to practitioners.' 

The Handy Book to Solicitors Costs. By A. C. Dates. London: 
Sweet & Maxwell, Lim. 1905. Bvo. 112 pp. (5*. net.)— The Preface 
states that this work has been compiled for the costs draftsman's desk, as 
a means of ready reference in the preparation and settling of bills of costs. 
It includes costs in all the Divisions of the High Court, in County Courts, 
the Mayor's Court, Conveyancing and General business, and under the Land 
Transfer Acts. 

The Law relating to General and Particular Average, By Lawbence 
DucKWOBTH. London: Ef&ngham Wilson. 1905. 8vo. xii and 162 pp. 
(2s. 6d. net.) —This book attempts to deal with a subject so vast and so 
difficult as the Law of Marine Insurance in so short a compass as in- 
evitably deprives the result of any practical utility for lawyers. The 
second edition, however, shows improvement on the first. 

A Digeet of the Law of Libel and Slander. By W. BuuoB Oboebs, K.C. 
Fourth Edition by the Author and J. Bbomlet Eames. London: 
Stevens & Sons, Lim. 1905. La. 8vo. xciii and 884 pp. (320.) — Review 
will follow. 

International Law. By L. Offekheim. Vol. I. Peace. London: Long- 
mans, Green & Co. 1905. La. 8vo. xxxvi and 610 pp.— Review will 
follow. 

The Law and Practice of Licensing : being a Digest of the Law regulating 
the sale by retail of intoxicating liquor. By Geoboe Johk Talbot. 
Second Edition. London : Stevens & Sons, Lim. ; Sweet & Maxwell, Lim., 
1905. 8vo. xxiv and 471 pp. {los, 6d,) — Review will follow. 
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Magna Carta, a Commentary on the Great Charter of Kifng Jolm^ with 
an historical Introduction. By W. S. McKEcmriE. Glasgow : James 
Maclehose & Sons. 1905. 8to. xix and 607 pp. (i4«. net )---Reyiew will 
follow. 

Pratt and Mackenzie i Law of Highways. By William W. Mackenzie. 
Fifteenth Edition. London : Butterworth & Co. ; Shaw & Sons. 1 905. 
La. 8to. xcix, 980, and no pp. (50^.) 

Stone's Jtietices* Manual. Thirty- seyenth Edition. Edited by J. R. 
RoBEBTS. London: Shaw & Sons; Butterworth & Co. 1905. 8to. cxH 
and 1276 pp. (25*.) 

The Pocket Law Lexicon, explaining technical Words, Phrases and 
Maxims of the English, Scotch and Roman Law. Fourth Edition revised 
by Joseph E. Mobbis. London: Steyens & Sons, Lim. 1905. 8yo. 
379 pp. {^' 6rf.) 

Statutes of Practical Utility passed in 1904, arranged in adphabetieal 
order in continuation of * Chitty's Statutes.* With notes and selected 
Statutory Rules. By J. M. Lelt. London : Sweet & Maxwell, Lim. ; 
Stevens & Sons, Lim. 1904. La. 8vo. viii and 419-556 pp. + index. 
(7*. 6d.) 

Code of Commerce {Cddigo de Comercio) of the Argentine Republic. 
Translated by Geoboe Wilson-Roe and Bebnabdo de Sfeluzzi. With 
Introduction by Dr. Guillebmo Sanchez Sobondo. London : Stevens 
& Sons, Lim. 1904. 8vo. xv and 354 pp. (20^. net.) 

Dixon s Law of the Farm, including the Cases and Statutes relating to 
the subject and the Agricultural Customs of England and Wales. Sixth 
Edition. By Aubbey John Sfengeb. London: Stevens & Sons, Lim. 
1905. 8vo. xxxviii and 806 pp. (26^.) 

The King^s Coroner, being a complete Collection of the Statutes relating 
to the Office, together with a short history of the same. By R. Henstone 
Wellington. London : Wm. Clowes & Sons, Lim. 1905. 8vo. 292 pp. 
(10s. 6d.) 

An Epitome of the Law relating to Easements. By T. T. Blyth. 
(Students' Series, No. 11.) London: Sweet & Maxwell, Lim. 1905. 
8vo. X and 171 pp. (6«.) 

Barrister-at-Law, An Essay on the legal position of Counsel in Eng- 
land. By J. R. V. Mabchant. London: Wm. Clowes & Sons, Lim. 
1905. 8yo. xlii and 179 pp. (gs,) 

The Annual County Courts Practice, 1905. Edited by His Honour Judge 
William Cecil Smtlt, K.C. and W. J. Bbooks. Two volumes in one. 
London : Sweet & Maxwell, Lim. ; Stevens & Sons, Lim. 8vo. Vol. I, 
xxxvi and 11 77 pp.; Vol. II, vii and 604+178 (index) pp. (25*.) 

The Yearly County Court Practice, 1905. By G. Pitt-Lewis, K.C, Sir 
C. Abnolb White (Chief Justice of Madras), and E. H. Tindal White, 
assisted by A. W. Ganz. The chapter on Costs and Precedents of Costs by 
MOBTEN TuBNEB. The chapter as to Employers' Liability and Workmen's 
Compensation revised and re-edited by His Honour Judge Woodpall. 
Two volumes in one. London : Butterworth & Co.; Shaw & Sons. 1905. 
8vo. Vol. I, cvi and 12 10 pp. ; Vol. II, xxxii and 613 pp. (25*.) 



April, 1905.] Reviews and Notices. 209 

The Law of Stamp Duties on Deeds and other inatrumente. By E. N. 
Alps. Reyised and amplified by Authtjb B. Cans. Tenth Edition. 
London : Jordan & Sons, Lim. 1 905. 8yo. xl and 362 pp. (7^. 6d. net.) 

TheLawofFartnerahip. By Lawsbnob Dugkwobth. London: Jordan & 
Sons, Lim. 1905. 8to. xxxyI and 160 pp. (35. 6d. net.) 

A Brief Survey of Equity Jurisdiction : being a series of articles re- 
printed from the Harvard Law Review. By C. C. Lakodbll. Cam- 
bridge (Mass.): The Harvard Law Review Association. 1905. La. 8vo. 
303 pp. 

Lunacy Practice. By N. Abthub Hbywood and Abkolb S. Massby. 
Second Edition by the authors, with the assistance of Chablbb Gabnbtt. 
London : Stevens & Sons, Lim. 1905. Svo. xii and 259 pp. {gs.) 

The Law affecting Motor Cars, their use and construction. By William 
Lucas and Albbbt C. Cbanb. London : Reeves & Turner. 1905. Svo. 
xii and 220 pp. (5^.) 

A Guide to the Licensing Act, 1904. By St. John G. Micklbthwait. 
Edinburgh and London : Wm. Blackwood & Sons. 1 905, 8vo, xvi and 
209 pp. (2^. 6d. net.) 

The Revised Reports. Edited by Sir Fbbbebick Pollock^ assisted by 
0. A. Saundbbs, J. G. Pbasb, and Abthub B. Cane. Vol. LXXII. 1846- 
1^47* (3 Jones & Latouche; 9 Queen's Bench; 4 Common Bench; 9 
Jurist.) London : Sweet & Maxwell, Lim. Boston, Mass. : Little, Brown 
&Co. 1905. La. Svo. xii and 838 pp. (254.) 

The Principles of Bankruptcy. By Richabd Ringwood. Ninth Edition. 
London: Stevens & Haynes. 1905. 8vo. xi and 406 pp. (10s. 6d.) 

Summerhays and ToogoocCs Precedents of Bills of Costs. Eighth Edition. 
By T. C. SuHMBBHATS and C. Gilbabt Babbbb. London : Butterworth 
& Co. 1905. La. 8vo. XXX and 784 pp. (30^.) 

Tear Books of Edward II, Vol. II, 2 ^ ^ Edward II, A.D. 1308-9 and 
1309-10. Edited for the Selden Society by F. W. Maitland. London : 
B. Quaritch. 1904. 4to. xvii and 228 pp. 

Corrupt wnd lUegdl Practices Prevention Acts, 1883 and 1896, with 
Notes^ 4'c. By E. A. Jblp. Third Edition. London : Sweet & Maxwell, 
Lim. 1905. 8vo. xiii and 239 pp. (7«. 6d,) 

A MarmaX of Common Law for Practitioners and Students. By Josiah W. 
Smith, Q.C. Twelfth Edition. By Cuthbbbt Sfublinq. London: 
Stevens & Sons, Lim. 1905. 8vo. xxix and 602 pp. (i5«.) 

The Shop Hours Acts, 1892-1904. By Cecil Y. Babbikgton. London : 
Butterworth & Co. 1905. 8vo. viii, 104, and 14 pp. {2s. 6d. net.) 

Urban Police and Sanitary Legislation, 1904. Compiled and arranged 
by F. N. Keek. Westminster: P. S. King & Son. 1905. 8vo. Ixxxv 
and 240 pp. (io«. 6d. net.) 
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The Liemsing Ad, 1904, &c. By C. A. Montague Bablow, assisted 
by Edwtv Babclay. London: Jordan & Sons, Lim, 1905. Svo. xi 
and 204 pp. (3«. 6(1. net.) 

Ths Annual Digest^ 1904. By John Msws. London : Sweet & Max- 
well, Lim. ; Stevens & Sons, Lim. 1905. La. 8yo. xy and 444 pp. (i5«.) 

The Tearly Digest of reported Cases, 1904. Edited by G. R. Hill. 
London : Butterworth & Go. 1905. La. 8yo. IxxyI and 410 pp. (i5«.) 
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NOTES. 

The New Yobk Laboub Law and the Fourteenth Amendment. 

BY the favour of a member of the Supreme Court of the United 
States we have the full text of the judgments delivered on 
April 17 in Lochner v. State of New Fori, a case which has excited 
very general interest and has been commented on in this country. In 
1897 the Legislature of New York passed a statute known by ite 
short title as the Labour Law. By s. no 'No employee shall be 
requu-ed or permitted to work in a biscuit, bread or cake bakery 
or confectionery establishment more than [inter alia] sixty hours 
in any one week.' There is no exception or dispensing power for 
emergencies of any kind. Following sections prescribe various 
sanitary conditions. The question before the Supreme Court at 
Washington arose on a writ of error after a conviction, affirmed 
by the Court of Appeals of New York, for an oflEence under the 
clause above cited ; and the contention of the plaintiff in error was 
that this enactment was unconstitutional as being contrary to the 
Fourteenth Amendment of the Federal Constitution (' nor shall any 
State deprive any person of life, liberty, or property, without due 
process of law '}. By a majority of five to four the Supreme Court 
upheld this contention. 

The majority judgment, delivered by Peckham J., lays it down 
as settled in principle that the liberty protected by the Fourteenth 
Amendment includes the right to make business contracts or sell 
one's labour without interference; and that exceptions must be 
justified on grounds of general public welfare such as will bring 
the case within the recognized, though never fully defined, 'police 
power' of the State. The law in question, it is said, 'must be 
upheld, if at all, as a law pertaining to the health of the individual 
engaged in the occupation of a baker ' ; for the health of the public 
is obviously not affected by the exact number of hours a baker 
works. But the trade of a baker is not known to be specially 

VOL. XXI. Q 
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dangerous or unhealthy, and sanitary requirements are provided 
for in the other sections of the Statute, of which the validity seems 
to be admitted. The real scope of the enactment was interference 
with the agreements of persons iui iuris in their private business. 
' Under such circumstances the freedom of master and employee to 
contract with each other in relation to their employment, and in 
defining the same, cannot be prohibited or interfered with without 
violating the Federal Constitution/ 

The legal weakness of this reasoning, if we may say so, is that 
no credit seems to be given to the State l^slature for knowing its 
own business, and it is treated like an inferior Court which has to 
give affirmative proof of its competence. How can the Supreme 
Court at Washington have conclusive judicial knowledge of the 
conditions affecting bakeries in New York? If it has not such 
knowledge as matter* of fact, can it be matter of law that no 
conditions can reasonably be supposed to exist which would make 
such an enactment, not necessarily wise or expedient (for no one 
attributes to any Court, State or Federal, a general jurisdiction to 
review legislation on the merits), but constitutional ? This line is 
forcibly taken in the dissenting opinion of Harlan J., with whom 
White and Day JJ. concurred. Statutes are not to be held invalid 
unless they are 'plainly and palpably in excess of legislative 
power*; and here it is impossible to say that the legislature of 
New York was without plausible grounds for finding some real 
and substantial relation between the hours of labour in bakeries 
and the health, and consequently the capacity to serve the State 
and provide for their families, of those employed in them. 

A hint is given in this dissenting judgment that it is no business 
of the Supreme Court of the United States to dogmatize on social 
or economic theories. That is the opinion plainly and boldly 
expressed in the concise dissenting judgment of Mr. Justice 
Holmes, of which we reprint the greater part. 

'This case is decided upon an economic theory which a large 
part of the country does not entertain. If it were a question 
whether I agreed with that theory, I should desire to study it 
further and long before making up my mind. But I do not 
conceive that to be my duty, because I strongly believe that my 
agreement or disagreement has nothing to do with the right of 
a majority to embodv their opinions in law. It is settled by 
various decisions of this Court that State constitutions and State 
laws may regulate life in many ways which we as legislators mi^ht 
think as injudicious or if you like as tyrannical as Uiis, and which 
equally vnHh this interfere with the liberty to contract. Sunday 
laws and usury laws are ancient examples. A more modem one is 
the prohibition of lotteries. The liberty of the citizen to do as he 
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likes so long as he does not interfere with the liberty of others to 
do the same, which has been a shibboleth for some well-known 
writers, is interfered with by school laws, by the Post Office, by 
every State or municipal institution which takes his money for 

Purposes thought desirable, whether he likes it or not. The 
'ourteenth Amendment does not enact Mr. Herbert Spencer's 
Social Statics. The other day we sustained the Massachusetts 
Vaccination Law. Jacobson v. MassachusetU, 197 U. S. United States 
and State statutes and decisions cutting down the liberty to 
contract by way of combination are familiar to this Court. Northern 
Securities Co. v. United States^ 193 U. S. 197. Two years ago we 
upheld the prohibition of sales of stock on margins or for future 
delivery in tne Constitution of California. Otis v. Parker^ 187 U. S. 
606. The decision sustaining an eight-hour law for miners is still 
recent. Ilolden v. Hardy ^ 169 U.S. 366. Some of these laws 
embody convictions or prejudices which judges are likely to share. 
Some may not. But a constitution is not intended to embody 
a particular economic theory, whether of paternalism and the 
organic relation of the citizen to the State or of laissez /aire. It 
is made for people of fundamentally differing views, and the 
accident of our finding certain opinions natur^ and familiar or 
novel and even shocking ought not to conclude our judgment upon 
the question whether statutes embodying them conflict with the 
Constitution of the United States.' 

English lawyers are perhaps naturally prejudiced in favour of 
the competence of legislatures, as there are no legal bounds to the 
power of the one with which they are best acquainted. After 
trying to discount that prejudice as far aj3 we can, we are mucl^ 
inclined to agree with Mr. Justice Holmes. 

F. P. 



The House of Lords has affirmed the judgment of the Court of 
Appeal in the very important case of South Wales Miners* Federation 
V. Glamorgan Coal Co. [1905] A. C. 239, 74 L. J. K. B. 525. We now 
finally know that malice, in the sense of evil motive or personal ill- 
will, is not a necessary condition to make procuring a breach of 
contract a wrong actionable at the suit of the contracting party who 
thereby suffers damage ; and we are glad to see it distinctly laid 
down by Lord Lindley (overruling the obsolete views expressed 
below in the dissenting judgment of Yaughan Williams L. J.) that 
the word * malice ' is better kept out of such cases altogether. We 
do not yet know what may amount, in special circumstances, to 
justification or excuse for procuring a breach of contract ; but we 
do know that good intentions alone will not. In this case the object 
of the defendants was the benefit of the other contracting party, and 
it seems they honestly thought their action would in the long run 

Q 7, 
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be beneficial to the plaintiffs also. It is not denied that exceptions 
may have to be admitted (see especially per Lord James [1905] 
A. C. at p. 249), but it will be with great caution. The language 
used in the House of Lords is even less favourable to encroachment 
on the rule than that of the majority in the Court of Appeal 



Yorkshire Miners' Association v. Howden [1905] A. C. 256, 74 L. J. 
K. B. 511 is another case of great importance to trades unions. It 
turns chiefly on the wording of s. 4 of the Trade Union Act^ 1871, 
and does not admit of any abridged statement which would be 
useful : but we may point out that it incidentally throws much light 
on the history of legislation upon the subject and of the policy 
which dictated it. 

Two consecutive cases on the Workmen's Compensation Act in 
the July number of the Law Reports illustrate the difference between 
unavoidable questions due to the complex nature of things and 
gratuitous ones created by bad workmanship. In Houlder Line v. 
Oriffin [1905] A.C. aao, 74 L. J. K. B. 466, the House of Lords held, 
with one dissenting voice, that the singular terminology of the Act 
has not brought a ship afloat in a dock within the description of 
a factory. Only hasty and inartificial drafting could make it 
possible for learned persons to differ on such a point. Note that 
the Court of Appeal was also divided. In Brintons, Lim, v. Turvey 
[1905] A. C. 230, 74 L. J. K. B. 474, the House held, again with 
one dissentient, that infection of an eye with anthrax by a bacillus 
from infected wool is an accident within the meaning of the Act. 
Here the difficulty is in the facts ; legislative definition may shift 
lines of division, but cannot prevent a certain number of cases from 
being on the line, wherever drawn. The sins of the Act are enough 
without laying this to the charge of its framers. 



If A employs B to negotiate a contract with Z, and B reports to 
A that X has agreed to ^'s offer when in fact he has not, B has 
committed a breach of duty towards his principal A^ and A can 
recover from him any actual expenses incurred through the misrepre- 
sentation ; but he cannot recover damages for loss of profit on the 
expected contract. B does not become or purport to become X's 
agent merely by reporting what he supposes to be X's intentions, 
and therefore there is no question of an implied warranty of autho- 
rity from X, and the doctrine of CoUen v. Wright does not apply : 
Chr. Salvesen 8^ Co. v. Rederi Aktiebdaget Nordsijeman [1905] A. C. 

30*- 
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The special resolution is a very important part of company 
machinery. It is required for all fundamental changes in the constitu- 
tion or policy of the company, and the Legislature has for this reason 
carefully defined, in s. 51 of the Companies Act, 1862, the nature of 
such a resolution and how it is to be passed. There is to be a first 
meeting held upon due notice to the shareholders, and if the resolu- 
tion is then carried by a three- fourths majority it is to be submitted 
to a second meeting held also on due notice at not less than fourteen 
days' interval, to consider the matter again. Can these notices be 
lumped together — notice of the second meeting that is given with 
the notice of the first and contingent on the passing of the resolu-^ 
tion at the first meeting ? The Court of Appeal has held that it 
may, revelling Buckley J., 2te North of England Steamship Coy. [1905] 
I Ch. 609, 74 L. J. Ch. 404, and distinguishing Alexander v. Simpson 
(43 Ch. D. 139), which for years past has been considered to negative 
such a form of notice. From the point of view of convenience there 
is much of course to be said for the practice ; but the convenience 
of the company secretary is one thing and the effectiveness of 
a notice is another, and taking this last as the true test how 
would such a notice, we may ask, affect th« mind of a shareholder 
receiving it? Is he at all as likely to attend the second meeting, 
when it is only to be held in a problematical event, as he would if he 
got a second notice definitdy informing him that the resolution 
had been passed? Not while human nature remains what it is. 
Uncertainty paralyses the springs of action. This was what the 
Court of Appeal in Alexander v. Simpson really meant when they 
held that a notice that a meeting will be held in a certain contin- 
gency is not a good notice for the purposes of s. 51. 



Judicial decisions are gradually interpreting the meaning and 
extending the operation of Lord Kingsdown's Act, 1 861, 24 & 25 
Vict, c 114. 

1. In re Grassi [1905] i Ch. 584, 74 L. J. Ch. 341, lays down 
what by the way had already been determined by North J. in 
1888 (In re Watson^ CarlUm v, Carlton^ 35 W. R 711), that in Lord 
Kingsdown's Act the term 'personal estate' is used in its strict 
technical sense, and includes leaseholds. It is not therefore, as 
some persons had supposed, used as equivalent to movable 
property. 

2. In re the Esf-ate of Jeanne Theodora Groos [1904] P. 269, 73 L. J. 
P. 82, decides that Lord Kingsdown's Act, s. 3, applies, in spite of 
the title of the Act, to a will made by an alien, whence it follows 
that such a will is not revoked nor does it become invalid, nor is 
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the conBiruction thereof varied by reason of any subsei^uent change 
of dcmicil on the part of the testator. 

Each of these decisions gives a very salutary extension to Lord 
Eangsdown*s Act, but it may be allowable to doubt whether either 
of them would have been given in 1861. 

The Act certainly seems naturally f^plicable only to wills, the 
formal validity of which depended before the Act passed on the 
law of the testator's domicil at the time when the will was made, 
that is to wills of movables, and the term personal estate or 
personal property, though it technically includes leaseholds, is 
often used in earlier cases, and even in Story's celebrated Conflict 
of Laws, as equivalent to movable property. Nor is it easy to 
believe that in 1861 the legislature intended that interest in 
English land should be transferred by a will not made in accord- 
ance with the forms required by the ordinary law of England. It 
is also a little doubtful whether the third section of an Act 
intended to amend the law with respect to wills made by British 
subjects and the first and second section whereof apply to the wills 
of British subjects only was meant to apply to the wills of aliens. 

It should be remarked that Lord Kingsdown's Act still affects 
only the formal validity of a will. It would not validate a will 
of English leaseholds which infringed upon the Thellusson Act^ 
or the English law against perpetuities. 

The two cases on which we have commented certainly suggest 
this question. Is not the time come when any will which under 
Lord Kingsdown's Act is formally valid with regard to English 
personal estate should be made by law formally valid also with 
regard to real estate? A will which is a valid bequest of land 
held on a lease of say 999 years ought in good sense to be valid 
as a devise of a freehold. 

[We conceive it is the sound rule of construction that terms of 
art should have their proper meaning except where a contrary 
intention clearly appears ; and we believe it is the general opinion 
of conveyancers that in Grassi^s case the rule was correctly 
applied. — Ed.] 

Hatifstaengl v. W. H. Smith 8f Son [1905] 1 Ch. 519, 74 L. J. Ch. 
304, is a case which, if accepted, may go far. For it lays down in 
effect that a 'base i-eproduction ' of a work of art may be an 
infriogement under the Fine Arts Copyright Act, 1862, not 
because it is a reproduction but because it is base, and injures 
the commercial value of the original and of authorized reproduc- 
tions by making it familiar in a vulgarized form. From this point 
of view, the wrong is not less but greater in proportion as the 
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copy is worse; provided, of course, that there is resemblance 
enough to leave the original recognizable. Similar questions have 
been suggested in the matter of literary copyright, but not decided 
so far as we can remember. 



Mortgagees have hitherto generally protected themselves from 
the liabilities of a mortgagee in possession by stipulating in the 
mortgage deed that a receiver appointed by them under the powers 
of the deed shall be deemed to be the agent of the mortgagor, but 
in Robinwn Printing Co. Ltd, v. ^CAic' Limited [1905] 2 Ch. 123, 74 
L. J. Ch. 399, the debenture-holders omitted this precaution, and the 
Court had — for the first time — to deteimine what is the position of 
a receiver of a company's business and assets appointed by the 
debenture-holders under a power in the debentures in the absence 
of such a clause. The conclusion the Court came to was that such 
a receiver was the agent of the debenture-holders, not of the com- 
pany, and any other conclusion would have been attended with 
great injustice to persons dealing with the receiver, as the case 
itself illustrates. The company ran a newspaper. It owed its 
printers a large sum, and the printers said, 'We will not go on, unless 
you assign us by way of security the payments for the future 
advertisements in the paper.' The receiver agreed to this propo- 
sition and the paper went on. Then a new receiver was appointed, 
and he, acting in the interests of the debenture-holders, repudiated 
the assignment so far as it purported to givB the*printers a chaige 
in priority to that of the debenture-holders, and of course if the 
receiver in giving the charge was acting as agent for the company 
he could not affect the rights of the debenture-holders without 
their consent. It came therefore to this : Was the receiver acting 
in the matter as the agent of the company or of the debenture- 
holders ? and looking at the question from the point of law and 
common sense the Court had no difficulty in deciding that the 
receiver was the agent of the debenture-holders. He was appointed 
by them, he was carrying on the business for their benefit and with 
a view to selling it advantageously for them. It would really have 
been monstrous perversion of equity if the debenture-holders could 
have taken the benefit of the printers* work and yet ignored their 
claims by postponing them to their own. 



Want of title to dispose of this or that property is one thing, 
failure to dispose of it by some intrinsic defect in the attempted 
disposition, such as the personal disability of a married woman 
under the old law, or ineffectual execution of a power, is another. 
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Therefore, although a devisee is not free to take both under and 
against the will, the fact that he takes under a formally valid devise 
will not estop him from denying that another part of the will, or 
a codicil, is valid as a testamentary instrument. So Buckley J. 
has decided in JRe Anderson [1905] a Ch. 70, 74 L. J. Ch. 433. This 
may seem a technical and subtle doctrine, but it follows authority, 
and reflection will show that the distinction is substantiaL 



A learned contributor writes :— 

' The late lamented Professor Thayer of Harvard had a way when* 
ever a case was cited of asking ''How did that case come up ? " He 
drilled into the minds of the students, as perhaps no instructor has 
ever done, the absolute necessity of examining a case, not from the 
point of view of what was said by the judge^ but of what questions 
really were presented for legal decision. The caution is a very 
necessary one. A judge decides a point of law on the special 
circumstances of a case and the reporter or textbook writer, eager 
for principles, translates the particular proposition of law into 
a general proposition. Something like this has befallen Hall Y. C.'s 
decision in Bowman v. H^land (8 Ch. D. 588), commonly cited as 
laying down the rule that a vendor cannot rescind under the 
ordinary condition of sale, if he has no title, though he may do so 
if he has an insufficient title. On the face of it it is not easy to 
see the sense of this distinction, and when we come to examine 
Bowman v. Hyland we find that the circumstances there were very 
special indeed. The vendor had only got the last remaining month 
of a term in certain property, but he had purported to sell the pro- 
perty in fee. Long before the purchase could be completed the 
term had run out .and the question was, as Bigby L. J. put it in 
Leigkton 8f Harris' Contract ([1898] i Ch. 458), whether the vendor 
could ride off upon ^ condition to rescind what was obviously not 
framed with reference to any such event as had happened. 

Now Buckley J., following Bowman v. Hyland as authority for 
a general proposition, has in Re Jackson 8f HaderCs Contract [1905] 
I Ch. 603, 74 L. J. Ch. 389, disallowed rescission by a vendor under 
wholly dissimilar circumstances. A landlord agrees to sell a small 
villa residence to the tenant of it for £510. The purchaser's solicitor 
looks into the title, finds the minerals have been reserved under an 
earlier conveyance and presses for a separate abstract of title. The 
vendor replies that the practice in the neighbourhood is to sell the 
surface apart from the mines and minerals, and the price was fixed 
on that footing; and that if the requisition is pressed he must 
rescind under the condition. Is there any reason making this 
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course inequitable ? Is this not just the sort of situation which the 
condition was designed to meet ? The requisition is a conveyancer s 
requisition, technically correct, but with no substance ; the sort of 
thing which flourishes far too much under our present system of 
examining titles/ 

We are unable to agree with our learned friend. Bowman v. Hy- 
land is very shortly reported, but appears to have been both argued 
by very able counsel and decided by a very learned judge on the 
ground of general principle. In the case now before us Buckley J. 
fully accepted that principle on its merits, and by no means merely 
on the authority of Bowman v. Hyland. We think the principle 
sound and its application just. It was the vendor's business to let 
the purchaser know at the date of the contract that the minerals were 
reserved. As he failed to do this, why should not the purchaser be 
entitled, as .the Court held he was, to performance with compensa- 
tion? 

The second number (March, 1905) of the newly established 
Calcutta Law Journal contains an article entitled * Interpretation 
of Promise* and signed *Priya Nath Sen,' which shows, at all 
events, that the subtilty of Hindu lawyers is amply capable of 
finding a new field in the Common Law. The learned writer 
maintains that in certain exceptional cases Paley's canon — namely, 
the sense in which the promisor understood the promisee to accept 
his promise — is to be preferred to Archbishop Whately's amend* 
ment, supported by the authority of Lord Blackburn — namely the 
sense in which the promisor's language would be reasonably under- 
stood by the promisee (3 B. & S. at p. 929, 32 L. J. Q. B. at p. 159). 
Blackburn's rule, as he rightly sees, belongs to the general principle 
of the ' external standard,' as Mr. Justice Holmes has taught us to 
call it. Mr. Priya Nath Sen assumes that its use is only to afford 
* presumptive evidence * of * the real basis of liability,' that is, of 
the parties' actual intention. But this is exactly what Mr. Justice 
Holmes does not admit, and we doubt whether Blackburn would 
have doiie so. Further, one case discussed by the learned author, 
where the actual intention of the promisor agrees with the actual 
expectation of the promisee, but may not agree with what the 
Court thinks he ought as a reasonable man to have expected, 
appears to us not to raise the kind of difficulty which the rule was 
intended to provide for, but to be antecedent to it. We should 
accept our learned Indian friend's result, but on the ground that 
the promisor is estopped from denying that an expectation he 
actually caused and intended to cause was in fact reasonable. 
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In the review of Mr. J. E. Hogg's book on the Australian Torrens 
System, ante, p. 204, we say : ' Owing to the difference of language 
between the English Acts and those discussed in this book, the cases 
cited are not of authority in questions arising under English law.' 
Our reviewer learns to his surprise that this statement has been 
taken to imply that the book is not useful. He requests us to state 
that his language was not intended to bear, and that in his opinion 
it does not bear, this meaning. We may add that the learned 
author might, from his knowledge of the Australian Acts, write 
a most useful book on the English Land Transfer Acts. 



Books Published in the Colonies. 
One of the subjects referred to by Sir Frederick Pollock, in his 
paper on * Imperial Organization ' read before the Royal Colonial 
Institute on the nth of April last, as * urgently ' requiring treat- 
ment was Copyright Law. On this subject, and pai*ticularly in 
view of the Colonial Conference to be held in 1906, I desire to' 
make a suggestion. If the Copyright Statutes of the Empire are 
to be remodelled on any uniform plan, the opportunity of erecting 
one general copyright registry for the Empire ought not to be lost. 
By genei*al registry I mean a central office in London to which 
a copy of every book published in any part of the Empire should 
be sent. At present, there is often gi*eat difficulty in obtaining 
access to colonial books which may happen to be in London. 
Many colonial books cannot be seen at all in London. If a central 
office of this kind were established^ it would constitute a valuable 
library of colonial works, such as no private person could get 
together. In order to attain this desirable result, all that is 
necessary is an enacting clause of a few words, inserted in the 
Copyright Statutes of each legislative unit of the Empire — that is, 
each unit which is entitled constitutionally to legislate on the sub- 
ject — to the effect that, in addition to — or in part substitution for — 
the two or three copies now delivered to local copyright registries and 
libraries, one copy of every published book is to be dispatched to the 
central office or general copyright registry in London. The extra 
cost and trouble which would be entailed on colonial authors and 
publishers is infinitesimal, and in view of the fact that in the United 
Kingdom five copies of every published book have to be donated 
to the public, the small additional burden of sending one copy to 
London should not be objected to. — James Edward Hogg. 



It seems canvenierU to rejpeat in a conspicuous place that it is not desirable 
to send MS, on approval udthout 2>revious communication with the Editor^ 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot he in any way answerable for MSS, so sent. 
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THE PARADOX OF THE LAND LAW. 

TO the student of legal history the development of the English 
land law from 1830 to 1900 presents this paradox: incessant 
modifications or reforms of the law, which extend over seventy 
years, and have certainly not yet come to an end, have left un- 
changed, in a sense almost untouched, the fundamentals of the law 
with regard to land. The broad facts of the case ai*e patent ^. 

The constant alterations of the law are attested, were evidence 
needed, by more than a hundred enactments passed from 1830 
onwards with regard to the tenure, the disposition, the devolution, 
and generally the dealing with land \ The Fines and Recoveries 
Act, 1833, the Dower Act, 1833, the Inheritance Act, 1833, the 
Real Property Limitation Act, 1833, the Real Property Act, 1845, 
the Conveyancing Acts, begun in 1845 and culminating in the 
Conveyancing Acts, j88i to 189a, the Vendor and Purchasers Act, 
1874, the Settled Estates Acts, 1856-1877, the Settled Land Acts, 
1882-1890, the Land Transfer Acts, 1875-1897, the whole series of 
Copyhold Acts, the unrepealed portions of which are consolidated 
and re-enacted by the Copyhold Act, 1894, the Presci-iption Act, 
1832, the Real Property Limitation Acts, 1837 and 1874, the In- 
closure Act, 1845, the Metropolitan Commons Act, 1866, the Com- 
mons Act, 1876, the difierent enactments which have been intended 
to provide for the registration of land, are mere samples of a whole 
mass of legislation which has modified and has been intended 
to reform the land law. From the immense amount of this 
legislative action it is natural to suppose that something like 
a revolution in the whole system of land teniure has been efiected. 
Nor can one doubt that if Eldon or his contemporaries could be 
brought again to life, their first impression would be that the 
triumph of liberalism, of Benthamism, or, as they would express it. 
Jacobinism, was complete, and that the old English land law as 
they knew it was a thing of the past. 

We all now know that this impression would be erroneous. In 
truth, explain the matter as you will, the fundamentals of the land 
law remain unchanged. They were in 1900, they are still to-day, 

" See Pollock, Land Laws, 3rd ed , ch. vii ; Sweet, English Law of Real Property, 
Edinburgh Juridical Review, xiii, J901, p. 285"; Williams, Real Property (i 9th ed.), 
and Jenks, Modern Land Law. 

• See Jenks, pp. xv-xviii. 
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what they were in i8co, or indeed what they were in the time of 
Blackstone. They may be designated by the terms Primogeniture, 
the Rule against Perpetuities, Strict Settlements, the Private Con- 
veyance of Land, and Freedom of Testamentary Disposition. 
Primogeniture still ensures, as it has done for centuries, that when 
the owner of real property dies intestate his eldest son (or a de- 
scendant as representing him) takes the whole of it to the exclusion 
of the younger children, whilst daughters share equally in the 
absence of sons. The Rule against Perpetuities excludes the possi- 
bility of a real entaiL But Strict Settlements, though their effects 
have been modified, are still in existence, and by establishing what 
has been well termed artificial primogeniture serVe as an admirable 
substitute for a true entail and keep together primarily the land, 
and now, if not always the land, yet the property which represents 
such land. Private conveyances of land, that is conveyances 
arising simply from the private acts of the party or parties thereto, 
are still not only possible, but usual. Every endeavour to introduce 
a system of land registration, under which the transfer of land 
shall be' at once easy, certain, and notorious, has either broken 
down, or at any rate has hitherto not modified the habits of English 
landowners. Land is still sold or charged by private conveyances 
or contracts, which may be tmknown to every one but the persons 
immediately concerned. Freedom of testamentary disposition, the 
right of every man to determine at his own choice what shall be 
the succession to his own {Mroperty after his death, has become 
a pai*t not only of the law, but, so to speak, of the social morality 
of England. Combine together all these fundamentals of the Eng- 
lish land law, and you soon perceive that it is a system admirably 
suited for an aristocratic and a plutocratic society. It is natural 
to a country which has inherited the traditions and ideas of 
feudalism, and combined with them the sentiments and habits 
natural to merchants and men of business. The paradox then of 
the modem English land law may thus be summed up : the con- 
stitution of England has, whilst preserving monarchical forms, 
become a democracy, but the land law of England remains the land 
law appropriate to an aristocratic state. This is in itself a pheno* 
menon to excite attention. It must seem an absolutely incompre- 
hensible fact to the many persons who tacitly assume that the 
advance of democracy necessarily tends towards the equal division 
of property, and especially of landed property. 

What is the cause, or rather what are the causes, of this paradox 
presented by our modem land law ? They all resolve themselves, 
at bottom, into the condition of public opinion. They may be 
broadly summed up under three heads: 
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The reform, in the first place, of the English land law is itself 
^a task of no small difficulty. Confiscation or revolutionary 
violence might no doubt get rid of all the technical problems 
which hamper the action of intelligent reformers. Robbery is 
an easy though an unsatisfactory operation. But at no time for 
many centuries have Englishmen been prepared to effect even 
beneficial changes at the cost of obvious injustice to innocent 
persons. The statesman who revolutionizes the land law must 
attain his object by legal means which do not shock the' conscience 
of the English people. But systematic and peaceable reform is in 
this instance beset with very special obstacles. The successful 
innovator must have thoroughly mastered the intricacies of the 
law of real property. He must be an expert He ought to be 
a conveyancer, and a conveyancer of genius. But legal experts, 
and certainly English conveyancers, are in no hurry to revolu- 
tionize a system which enlists their sympathies and promotes their 
interests. Ardent innovators, on the other hand, who wish to 
carry out a root and branch reform, even when by any chance they 
hold high office and, what is a somewhat different thing, exercise 
substantial power, constantly fail in achieving their object from not 
understanding the proper means for giving effect to the improve- 
ment which they desire. The statesmen and lawyers who from 
and after the commencement of the French Revolution took in 
hand the transformation of the French land law were not par- 
ticularly nice as to the means which they employed. Yet, though 
popular tradition asserts that in one night, during which an 
omnipotent assembly was under the dominion of combined passion, 
sentimentality, and generosity, the whole feudal system of France 
was swept to the ground, historical research tells a different tale. 
An agrarian revolution was not achieved at one stroke, but was 
the work of an arduous and slow process extending over years. 
The National Assembly and other legislative bodies which wished 
to unite reform with justice found that well intended measures 
constantly failed to attain their proposed objects \ and ends, which 
could not be reached by just legislation, were in many instances 
attained by confiscation. The guillotine and the Emigration, which 
placed much of the land of France at the disposal of the French 
nation, simplified the task of reforming the tenure of land. Still 
we must not exaggerate the extent to which technicalities oppose 
a bar to the fundamental alteration of our land law. If there 
arose a strong popular demand for large thorough-going changes, 
technical difficulties would vanish in a moment. Specialists would 
place their knowledge and skill at the service of revolutionists^ and 

' See Doniol, La Rdvolution fran9ai8e et la F^odalit^. 
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any knots which could not be untied would be cut through. 
Meanwhile politicians have felt that fundamental change is 
impossible without the employment of very drastic measures, and 
that in a matter touching the whole social economy of the country, 
revolutionary remedies cannot be used until a popular leader is 
supported by the imperative desire for a revolution. 

There never, in the second place, existed in the England of the 
nineteenth century a politically effective demand for a root and 
branch reformation of the land laws. No English Radical has 
advocated in Parliament enactments such as those which in France 
have established or sanctioned the more or less equal division of 
land among the children of a deceased person. No English party 
has earnestly agitated for the only legislation which might at once 
break up large estates and foster the growth of a body of small 
landowners. Where are we to find the popular leader who has 
seriously attacked freedom of testamentary disposition 1 In plain 
truth, the equal division of a man's property at death, when made 
compulsory by law, is inconsistent with two ideas which custom 
no less than law has by degrees impressed deeply on the minds of 
Englishmen belonging to the wealthier classes. The one is the 
belief that it is fitting for a man of means to ' make an heir,* as the 
expression goes, that is (if we put the matter broadly) to leave his 
lands to his eldest son, who in the case of freeholds would on his 
father dying intestate inherit them. As already noted, strict 
settlements serving for a kind of artificial entail give effect to this 
idea. The other is the firm conviction that every man ought to 
have the right to dispose by will of the property of which he is the 
owner. This testamentaiy freedom is a thing which few English- 
men are prepared to surrender ; the exercise of it has come to be 
considered a right conferred by nature. Now the plain truth is 
that testamentary freedom is adverse not exactly to the equal 
division of property, but to the only kind of legislation by which 
such equa] division can be enforced. No doubt many parents may 
wish to leave, and do in fact leave, their property equally among 
their children, but almost every owner of property, especially if he 
has gained it by his labour, wishes to have the right to leave it at 
his death to whomsoever he pleases. The high value placed by 
Englishmen on testamentary freedom has, indeed, an intimate 
connexion with English individualism. It is an extension of the 
power of an individual to carry out his own wishes. . It enables 
jiim to give effect to them even after his death. It is in reality the 
most artificial, and yet to the English public it seems the most 
natural of rights or powers. 

Nor is it at all clear that the mass of the English people are 
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possessed by that vehement desire for the ownership of land which 
is certainly common in some continental countries, and in Ireland,, 
if one may believe the best authorities, amounts to a passion. The 
absence of this desire is, one may assume, in part due to economical 
reasons. Land is not a lucrativer investment. The statesmen of 
Cumberland, who foimed a special class at the beginning of the 
nineteenth century, now exist, if at all, only as sui-vivals. The 
yeomen who in the sixteenth and seventeenth centuries formed an 
important part of English society have long ago disappeared. 
Philosophers and patriots may reasonably regret that a body of 
men who added to the strength and welfare of the country have 
not been able to hold then* own, but their disappearance suggests 
that the conditions of English life are unfavourable to the continued 
prosperity of small landowners. There are to be found observers 
who question whether even in France the system of peasant 
proprietorship is not breaking down. Yet France is, unlike 
modem England, an agricultural rather than a commercial country, 
and Frenchmen, in this also unlike Englishmen, hate emigration to 
distant lands. Indeed it is hard to believe that, as long as 
emigration remains popular, and takes Englishmen to countries 
where their labour is more profitable than it is at home, English 
farmers or labourers will take kindly to the life of French peasant 
proprietors. Add to all this that every change in modem society 
holds out additional inducements to settle in towns. It may 
well be wise for the state to improve the position and render 
happier the existence of artisans who find employment in our 
great cities. 

But it is vain to blind one's eyes to the consideration that every 
increase in the comfort or pleasure of town life adds to the com- 
parative dullness of existence in the country, and that to provide 
at public expense cheap houses and other advantages for townsmen 
is in reality the same thing as adding to the temptations which 
already induce country labourers to exchange an uneventful 
though possibly wholesome mode of life for the more exciting 
career of city artisans. Be this as it may, so much is certain. 
The low profits to be. derived from the cultivation of land, the 
attractions of trade, the material advantages and the adventure- 
someness of emigration, and the attractions of town life, have all 
told against the growth of a strong desire among the poorer 
members of the community for the ownership of land. But until 
this desire becomes among the great body of Englishmen a stix)ng 
one, it is hardly possible that thei'e should arise an effective 
demand for such a change in the land law as might lead to the 
subdivision of large estates. Where rich men delight in the 
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ownership of large estates and the poor do not keenly hunger 
after the possession of landed propei-ty, the land law is likely to 
represent the ideas and to meet the wishes of the rich. 

Alterations^ lastly, in the fundamental principles of the English 
land law have been arrested by the latent conflict between 
Benthamite individualism and democratic collectivism; modem 
socialism has stopped the progress of early radicalism. 

Up to 1865 all the various modifications of the English land 
law, though they may not have gone very far, were based on ideas 
derived from the school of Bentham. What then was the con- 
ception of reform entertained by the ' first legal philosopher who 
has appeared in the world ^ ' and his disciples ? The answer may 
be partially given in Bentham's own words. 

' In England, one of the greatest and best understood improve- 
ments is the division of commons. When we pass over the lands 
which have undergone this happy change, we are enchanted as 
with the appearance of a new colony ; harvests, flocks, and smiling 
habitations have succeeded to the sadness and sterility of the 
desert. Happ^ conquests of peaceful industry ! noble aggrandise* 
ments, whicn inspire no alarms and provoke no enemies ^ 1 

A more cotoplete reply may be found in the language of the man 
who, whethei' consciously or not, has more truly than any other 
English statesman aimed in the world of politics at the realization 
of utilitarian ideals, 

' You have seized/ writes Cobden to a friend, ^ upon the most 
important of our social and political questions in the laws aflecting 
the transfer of land. It is astonishing that the people at large are 
BO tacit in their submission to the perpetuation 01 the feudal system 
in this country as it afleots the property in land, so long after it 
has been shattered to pieces in every other country except Russia. 
The reason is, I suppose, that the great increase of our manufac- 
turing system has given such an expansive system of employment 
to the population, that the want of land as a field of investment 
and employment for labour has been comparatively little felt. So 
long as this prosperity of our manufactures continues, there will be 
no great outcry against the landed monopoly. If adversity were to 
fall on the nation, your huge feudal properties would soon be 
broken up, and along with them the hemlitary system of govern- 
ment under which we contentedly live and thrive. When I was 
travelling on the Continent, I found among the thinking part of 
the population in France, Italy, and Germany, a great feeling of 
surprise that the men who had abolished the Com Laws had not 
also abolished the monopoly of land ; and they were quite puzzled, 

^ Brougham*8 Speeches, ii, pp. 287, 288. [Molesworth's edition of Hobbes is the 
best proof that some of the philosophical Radicals knew better. — £d.] 
s Bentham 's Work», i, p. 342. 
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and almost incredulous, when I told them that there was little 
feeling against our custom of primogeniture even among the rural 
population of England K' 

So Bichard Cobden in 1857. Both these quotations deserve 
notice; we see therein summed up the aims and ideals of the 
Benthamite reformers. Their immediate object was the repeal of 
every law and the abolition of every institution which impeded 
the easy transfer of land. They wished that for the men of each 
generation land should be marketable, and that, as it is sometimes 
expressed, a field should be as easily saleable as a watch. Their 
ideal was free trade in land which should correspond with the 
free trade in com which they had established and the free trade 
in labour which they were struggling, though without much 
success, to maintain'. Primogeniture, strict settlements, private 
conveyances, all the needless formalities and intricacies of English 
conveyancing which hampered the transfer of landed property, 
were the abhorrence of every Benthamite, or what in 1857 was 
nearly the same thing, of every energetic Liberal or Radical. 
Enthusiasm for free trade in land was stimulated by other con- 
siderations. It would, as Cobden and his disciples believed, lead 
to the more equal distribution of land among all classes of the 
community; and no utilitarian could doubt that the breaking up of 
large estates and their subdivision among a body of peasant pro- 
prietors would further the greatest happiness of the greatest number. 
If the ownership of land be a source of pleasure, who can deny that 
the possession of one large estate or of three or four such estates by 
one Duke must produce a less amount of individual enjoyment 
than the division of his lands among thousands of landowners. 
Then, too, in the eyes of democrats the creation of a large number 
of yeomen or peasant proprietors was in itself an assured gain. 
A dass of yeomen, it was assumed, would support a democratic 
government; the abolition of the landed monopoly would strike 
a crushing blow at the feudal system on which rested the whole 
fabric of an aristocratic constitution. To Cobden at any rate free 
trade in land was dear, because of his deliberate conviction that 
it would transfer the landed property of the country fi*om the 
possession of the rich into the hands of the people. To him as to 
Mill, Arthur Young's dictum 'the magic of property turns sand 
into gold ' was a watchword in his meditated crusade against the 
landowners. But the miagic of property cannot work its miracles 
in the absence of individual ownership. The French peasant who 
devotes body and soul to the cultivation of a small plot of ground 
is the worshipper of his land, because his land is his own. Nor 
' Morley, Life of Cobden, a,p. ai5. * See Dicey, Law and Opinion, pp. 189-aoo. 
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if Cobden had imagined the possibility of transferring the owner- 
ship of land to the state would he have found the idea attractive. 
He had no wish to increase the activity or extend the powers oi 
government. Genuine Benthamites, and Cobden among their 
number, were at bottom individualists. That in 1857 Cobden 
should not have obtained a hearing among the people at large for 
his ideas concerning the reform of the land law need excite no 
surprise. He himself perceived how apathetic were ordinary 
Englishmen in regard to innovations which he considered reforms 
of urgent necessity. Never indeed was there less desire for changes 
of any kind than during the years when Falmerston was a popular 
hero. The ardent faith in the benefit to be derived from consti- 
tutional and social progress had carried the great Reform Act, 
and had in turn been for a few years stimulated by that Act. But 
this faith had passed away. Liberal statesmen were in reality 
though not in name intelligent Conservatives ; the statesman who, 
as one of the Reform ministry, had roused and been supported by 
the demand for the Bill, the whole Bill, and nothing but the Bill, 
had become in his old age the preacher of the doctrine ' rest and 
be thankful.' But in 1865 the death of Falmerston, which nearly 
coincided with the death of Cobden, brought the Palmerstonian era 
to an end. During the next twenty years (1865-85) the govern- 
ment of England became a democracy, but this great though 
pacific revolution did not in fact increase the authority of Bentham- 
ite liberalism. It did little to promote the application to the 
English land law of ideas such as. those of which Cobden had been 
the advocate. This may excite the more surprisCi because during 
this twenty years the condition of Ireland forcibly directed public 
attention towards questions of land tenure. The explanation of 
this state of things is in part to be found in the development of 
collectivism. 

From this point of view the year 1865 is noteworthy, for 1865-6 
witnessed the reversal of the policy embodied in the Inclosure 
of Commons Acts, and especially in the Qeneral Inclosure Acts 1801 
and 1845 ^, a policy, as we have seen, in conformity with the ideas 
of Bentham. If indeed we fix our minds only on that ^ law-making 
opinion ' which influences actual legislation, we soon perceive that 
this alteration in parliamentary policy with regard to commons for 
the first time made noticeable the influence of collectivism or 
socialism on English legislation with regard to land. The tide of 
public opinion had turned. The authority of Benthamite liberalism, 
or, to put the matter broadly, of individualism ^ was obviously 

^ PoUock, Land Laws, pp. 183, 184. 

' Already undermined by the triumph of the factoxy movement. 
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ehaken. In nothing is this fact more visible than in the tone of 
John Mill's Papers on Land Tenure, 1870-73 \ He was the official 
representative of Benthamite doctrine. To the younger statesmen 
then jentering upon the field of politics he was in many cases 
a revered teacher. The whole educated youth of England might 
without much exaggeration be numbered among his disciples. Yet 
this exponent of the Benthamite tradition had in regard to the in- 
dosure of commons not so much forsaken as forgotten the doctrine 
of his school. From Mill in 1870 at any rate we hear little or 
nothing about ^ harvests, flocks, and smiling habitations ' due to the 
inclosure of commons. No doubt he in fact, and sometimes in 
words, recognized the. beneficial results of this inclosure. Still at 
the period of which I speak the Inclosure Acts apparently seemed 
to him merely a part of a system designed to prop up a ruling dass. 
In his language with regard to the terms on which commons had 
been enclosed, he does not even pretend to preserve philosophic 
calmness or judicial impartiality. * There are cases,' he reminds us, 
* when things ought to be called by names which throw no veil 
over their enormity/ and he confesses that ^ he cannot speak of the 
existing practice of dividing die common lands among the landlords 
by any gentler name than robbery — robbery of the poor V With 
the justice or injustice of these strictures my present argument is 
in no way concerned. My aim is solely to insist upon the im- 
mense change of sentiment of which Mill's language is conclusive 
evidence. We all know some at least of the enactments with 
regard to land which mark the gradual transformation of philo- 
sophic radicalism into democratic sociaUsm. Such are the Irish 
Land Acts, 1870 and 1881, at which date, to use a current phrase 
•of that day, political economy was relegated to Saturn ; such are 
the Agricultural Holdings Acts, 1883-1900, the AllotmentB Acts, 
1877-90, the Small Holdings Act, 1892, and above all the Housing 
of the Working Classes Act, 1900, sect 74, which in effect provides 
that any person, e.g. a tenant for life, empowered to sell land under 
the Settled Land Act, 1882, may sell it at a lower price when it is 
sold for the purpose of the erection of buildings for the working 
classes than the price which could be obtained for it if sold 
for another purpose^; he is encouraged to.be generous at other 

^ Mill, Dissertations and Discussions, It, p. 337. As to Mill's position see Law 
and Opinion, pp. 420-30. 

* MiU, Dissertations, iv, p. 280. 

* ' (1) The Settled Land Act, 1882, shall be amended as follows :— 

(a) Any sale, exchange, or lease of land in pursuance of the said Act, when made 
for the purpose of the erection on such land of dwellings for the working classes, 
may be made at such price, or for such consideration, or for such rent, as having 
regard to the said purpose, and to all the circumstances of the case, is the best that 
can be reasonably obtained, notwithstanding that a higher price, consideration, or 

B 2 
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people's expense so long as his liberality benefited, or was sup- 
posed to benefit, the working classes. 

The movement towards socialism might seem at first sight likely 
to augment the force of the assault upon the existing land law. 
Why should not land reformers of every school unite in the attack 
upon any law or institution to which they all of them in fact 
objected ? This was the question raised and answered in favour of 
common action from 1870 to 1873 by Mill. He obviously held that 
there was no reason why A should not join with £ in facilitating 
the transfer of land or in the abolition of the law of primogeniture, 
even though A were a disciple of Cobden and £ were a collectivist 
who held the goal of all reform to be the complete nationalization 
of landed property \ This policy of union, though pre-eminently 
characteristic of John Mill, was clearly doomed to failure. The 
free transfer of land is a step not towards but away from the 
nationalization of the land. Even the abolition of primogeniture 
may well be looked upon by a socialist endowed with any foresight 
as a measure which, if it produces any efieot whatever, will increase 
the number of landowners, and thereby raise up formidable 
opponents to any proposal for the transfer of land from individuals 
to the state. Experience, as far as it goes, confirms the a priori 
conclusions of logic. The peasant proprietors of France ardently 
supported the National Assembly which closed the national work- 
shops, and which crushed, with the direct aid of adherents fiocking 
in from the country, the socialist insurrection of 1848. The peasant 
proprietors cherished the Napoleonic legend, because Napolepn had 
secured to them the title to their lands. In 1852 the small land* 
owners rallied round the Second Empire, because they saw in it 
a bulwark against Communism. In 187 1 they gave to Thiers and 
to the National Assembly the strength needed for the suppression 
of the Commune. The independent farmers of America are, at 
present, an obstacle to the triumph of socialism. In their eyes the 
Constitution of the United States possesses a kind of political 
sanctity, and the Constitution of the United States is the most 
striking embodiment to be found in any country of individualism. 
The very arguments by which Mill tries to bring all land reformers 
into one line are in reality fatal to his object. If it be true, as it 
very possibly is, that to make land easily saleable will not in 

rent might have been obtained if the land were sold, exchanged, or leased for 
another purpose.* — Housing of the Working Classes Act, 1890 (53 & K4 Vict, a 70), 
s. 74 ; and note the contrast between the Settled Land Aet>, i88a, 45 k 46 Vict. c. 38, 
and all the preceding Settled Estates Acts. — Bniee ▼. Marquen ofAUesbury [189a] A. C. 
356, 364, Judgment of Lord Macnaghten. [American publicists regard this kind of 
legislation as distinctly socialist. Some of it would probably be unconstitutional 
in the United States.— Ed.] 
^ Mill, Dissertations, iv, pp. ^39, 341, 342. 
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England create a body of peasant proprietors or yeomen^, this 
reflection exactly in so far as it lessens the opposition of collectivists 
abates the zeal of individualists. If Cobden had been convinced 
that land when saleable would not pass into the hands of the 
people, he might, on Mill's own showing, have become a less 
zealous land reformer. If, again, the nationalization of the land 
means, as with Mill it seems to mean, the full compensation of all 
landlords who are deprived of their existing rights, the opposition 
of Benthamite Radicals may be to a certain extent assuaged, but 
the costliness of a revolution carried out with due regard to 
justice must of necessity deprive collectivists of the hope that the 
nationalization of the land will greatly increase the wealth of the 
nation. Be this as it may, the whole history of public opinion 
during the last forty years bears witness to the conflict, sometimes 
tacit, sometimes open, between schools of land reformers who 
pursued two opposed ideals. The progress of collectivism is 
marked in each volume of the statute book ; the slowness of its 
progress bears witness to the power of surviving Benthamism. In 
any case, the existence of this conflict is certain. Fawcett, who at 
least thought himself the devoted disciple of Mill, and the exponent 
of philosophic radicalism; Fawcett, who in 1878 uttered a belated 
protest against the infringement of the factory laws upon the 
freedom of individuals, published in 1883 his attack upon state 
socialism and the nationalization of the land. So patent has been 
the opposition between Benthamite radicalism and democratic 
socialism, that Maine could in 1885 place them in hardly ex- 
aggerated antagonism. You find, in Bentham's works, he writes: — 

'Earnest cautions against the hasty acquisition of private 
property by the state for public advantage, and vehement protests 
. against the removal of abuses without fiul compensation to those 
interested m them. .Amid [Bentham's] denunciation of these capital 
vices of the legislator, it is amusing to read his outbreaks of 
enthusiasm for i£e indosure of commons, now sometimes described 
as stealing the inheritance of the poor. The very vices of political 
argument which he was thought to have disposed of for ever, have 
gamed a new vitality amonff the political school he founded. The 
^Anarchical Sophisms" which he exposed have migrated from 
France to England, and may be read in the literature of Advanced 
Liberalism side by side with tiie Parliamentary Fallacies which he 
laughed at in the debates of a Tory House of Commons V 

The hostility of old radicalism to new collectivism has divided 
the army of reformers. Collectivists and Tories have uncon- 
sciously not for the first, and assuredly not for the last, time 

* Mill, Dissertations, ir, p. 341. ' Maine, Popular Government, p. 85. 
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played into one another's hands ^. The force of the attack on the 
ezistmg land law has been broken, because the assailants cannot 
agree on the method or the object of their campaign. 

The paradox then of the land law is fully explainable by the 
history of public opinion. The fundamentals of the land law stand 
unchanged though not unshaken, first, because their amendment is 
a task of great technical difficulty ; secondly, because there has 
never as yet existed an effective demand for any root and branch 
reform; and, lastly, because the conflict between radicalism and 
socialism has for a time arrested every attempt to modify our system 
of land tenure. 

A. V. Dicey. 

^ It iB fair to remember that between moderate coUectiviam and philanthropie 
Toryism there is a i^ood deal of essential sympathy. Both are opposed to indi- 
vidualism. It is a fact not without significance that Lord Shaftesbury, who guided 
the factory movement, was also the author or the advocate of the earliest legislation 
with regard to the housing of the working classes. 
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RESTRAINT ON ANTICIPATION UNDER THE MARRIED 
WOMEN'S PROPERTY ACTS. 

THE recent decision of the House of Lords in Bolitho y. Gidley ^, 
disposing of important questions raised as to the liability for 
debt of a married woman restrained from anticipating her income, 
appears to be not quite free from the danger of misapprehension. 
Any but a most careful student of this chapter of equity might be 
led to infer from the judgments delivered in that case that the law 
on the subject was now as clear and incontrovertible as the law of 
gravitation. This, however, is £Eur from being the fact. On the 
contrary, there is perhaps no other branch of the law relating to 
married women upon which the cases are more perplexingly in 
conflict with one another and with statutory enactment. 

The treatment, of this matter in standard books of reference is, 
with one or two exceptions ', open to similar comment So far as 
the writer has been able to discover, the majority of textbooks 
dealing with this subject fail to call attention to any difficulty or 
discrepancy in the law as laid down by the recent cases. For 
example, Hood Bam v. Heriot^ and Barnett v. Howard^ are 
commonly quoted side by side in support of their particular pro- 
positions, seemingly without the least apprehension that these 
decisions involve radically distinct and contradictory principles. 

In these circumstances it may be useful to point out what, it is 
submitted, is a serious anomaly in the present attitude and practice 
of the Courts in regard to the law of Restraint on Anticipation. 
With this object in view it appears best to approach the matter 
from its historical side, recalling briefly the early history of tho 
Doctrine of Restraint and the interpretation given to it in the 
leading cases which preceded the passing of the Married Women's 
Property Acts of 1882 and 1893 respectively, and at the same time 
considering the changes introduced by these Acts. 

In consequence of the failure of repeated attempts ^ by settlors 
to restrict the full proprietary rights conferred by legal implication 
upon a married woman under a gift to her * sole and separate use,' 
Lord Thurlow (who is commonly credited with the invention of the 

' [?905] ^ C. p. 98. 

* PoUock on Contracts (7th ed.), P- 90 ; Brett's Leading Cases in Modem Equity 

(4thed.), ^la4. 
' [1896] A.C. p. 174. * [1900] a Q. B. 785- 

* HuIifM T. Tenant (1778) i B. C. C. 16 ; P^bm ▼. Smith (1791) 1 Yes. Jon. 189. 
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Doctrine of Restraint on Anticipation) devised and introduced into 
the settlement of a Miss Watson, for whom he was trustee, the 
following clause ^ : 

*The trustees shall from time to time pay the income to such 
person or persons and for such intents and purposes as the married 
woman shall, notwithstanding her coverture, direct, but so as the 
same be not by way of anticipation/ 

From that time onward this clause became the accepted formula 
and was recognized in subsequent decisions as imposing a valid 
restriction upon the married woman's power of disposition. (See 
Soeiett v. JTray (1794) 4 Bro. 483, per Lord Alvanley.) 

ShorUy stated, the effect of the restraint clause was that a married 
woman could not during her coverture touch the corpus of the 
property under restraint, nor could she create any rights over 
future income. Her engagements were binding only upon so much 
of her income as had fallen due and was payable at tie date zlie 
entered into them. But as soon as the income had accrued due, not* 
withstanding it had not been actually received by her, it was free 
from restraint and she could deal with it as her free separate 
property \ 

In In re Brettle ^ Elnight Bruce L. J., speaking of a deed of assign* 
ment by a wife restrained from anticipation, says : 

* The assignment is only operative as to arrears accrued due at 
the date of the aengnment. So £Eur as the deed purports to be an 
assignment of interest not accrued due and payable, it must be 
taken to be mere waste paper/ 

So inviolable was this restriction considered to be that in Arnold 
V. Woodhams^ the Courts went so far as to hold that a married 
woman's interest in a fund subject to restraint was protected even 
against her own fraudulent acts. Similarly in Stanley y. Stanley ^ 
where a married woman, with property subject to restraint, had 
concurred in a fraudulent mortgage of such property, and the 
mortgagee, having got judgment against her for money lent,' had 
obtained a charging order upon her next accruing dividend, it was 
held upon appeal that the order must be discharged, ^ for in no case 
and by no device could the restraint upon anticipation be avoided®/ 

It is not to be wondered at that creditors viewed the privileged 
position of a maiTied woman restrained from anticipation with 
extreme jealousy, and that repeated attempts were made to encroach 

> See Jackatm v. Hobhume (181 7) a Mer. 487 ; 16 R. R. aoo. 

* Bmnit ▼. Ritchie (1845) 12 01. k Fin. 234 ; Harnett T. MaedougaU (1845) 
8 Bear. 187. 

' (1863) 33 L. J. Ch. 47»« * (1873) I*. R. 16 Eq. 29. » (1878) 7 Ch. D. 589. 

* These cases were approved and followed in the recent case of Baieman t. FcU?€r 
(1897)46 W.R. 215. 
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upon and evade this restriction. The cases are exhaustively re- 
viewed and summarized in Piie v. Fitzgtbbon ^ In that case it was 
contended that all property of a married woman which is separate 
estate and which at the date of judgment is free from any restraint on 
anticipation can be attached to satisfy her general engagements. 

It was held, towever, by the Court of Appeal (James, Brett, 
Cotton L.JJ.), reversing the decision of Malins V. C, that the 
general engagements of a married woman can be enforced only 
against ' so much of the separate estate to which she was entitled 
free from restraint on anticipation at the date when the engagements 
were entered into, as remains at the time when judgment is given ' ; 
and not against separate estate to which she became entitled after 
the time of the engagements^ nor against separate estate which at the 
time of the engagements was subject to restraint on anticipation. 
As to the meaning of ' anticipation ' James L. J. says (at p. 459) ; 

* Whether it is done by deed or by letter or by the creation of 
a debt which in result operates to charge the property, it is an 
anticipation of the property, by which the lady deprives herself of 
something she would otherwise receive. That this is anticipating 
her property would seem to me to be too plain a proposition to be 
seriously contested.* 

Towards the conclusion of his judgment he continues (p. 461} : 

' It is therefore sufficient to state as a warning in any future case 
that the only separate property which can be reached is the separate 
{u-operty or the residue thereof that a married woman had at the 
time rf contracting the engagements which it is sought to enfoi*ce.* 

Similarly Cotton L. J. says (p. 466) : 

'The Court of Equity treats her as having power to make 
engagements solely as against the property whicii at the time of the 
contract in question was settled to her separate use with no restraint 
on anticipation.' 

Thus, at this time, the ^Engagements' of a married woman could 
bind — 

(i) Separate property settled upon her without restraint ; 

(2) Income accrued due from separate property subject to re- 
straint ; 

provided that such property or income were in existence at the date 
of contract. 

The Married Women's Property Act of i88a, passed in con- 
sequence of the decision in Pike v. Fitzgibbon, succeeded in partially 
removing the hardships upon creditors which the law, as laid down 
in that case, was thought to entail. 

" (1881) 17 Ch. D. 454. 
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Sect. ly sub-8. 4 of that Act provides that ' Every contract entered 
into by a married woman with respect to and to bind her separate 
property shall bind not only the separate property which she is 
possessed of or entitled to at the date of the contract but also all 
separate property which she may thereafter acquire.' 

Sect. 19 provide that * nothing in thi9 Act • . . 9hall interfere mih or 
render inoperative any reitriction against anticipation.' 

The effect of sub-s. 4 is to enable a creditor of a married woman 
to obtain satisfaction of his claim not only from any free separate 
property which she had at the time of contracting the debt, but also 
out of any she may afterwards acquire. But since nothing in the 
Act is to interfere with restraint on anticipation, it follows, as 
a corollary to sect 19, that income arising from separate estate 
subject to restraint is not to be regarded as ' after-acquired separate 
property * within the meaning of sect, i, sub-s. 4 of the Act \ 

A note at p. 21a in Meryon White and Blackburn's treatise on 
the Act of 1 88a is clear upon this point. The passage is as 
follows : 

* The contract is to bind not only the separate property which 
she has at the date of the contract, but any property which she may 
hereafter acquire. 

But the Act is not to render the restraint on anticipation in- 
operative ; e.g» suppose a wife entitled to an annuity which she 
cannot anticipate, she makes a contract; the creditor sues and 
attempts to enforce payment out of an instalment of the annuity 
that has become due to the wife after the date of the contract but 
before the attempt to attach it is made. On the one hand the 
restraint on anticipation does not attach to the money which has 
become due to the wife, and property acquired after the date of the 
contract is to be bound thereby; on the other hand but for the 
Act the restraint on anticipation would have prevented the wife 
from affecting such money . by an engagement made before it 
became due. If the decision is in favour of the creditor, then the 
Act will have interfered with the restraint on anticipation as 
hitherto understood.' 

Dealing with the Act of 1882 the Court of Appeal says in Hood 
Bam V. Cathcart ' at p. 566 : ' So far from modifying the eflSBct of the 
restraint as it existed before the Act, it appears to us that the Act care- 
fully preserves it to the same extent as it existed previously.' What 
the extent of this protection was is dearly seen from the dictum of 
James L. J. in Pike v. Fitzgibboni *The proper enquiry is what was 
the separate estate which the married woman had at the time of 

' See Anson on Ck>ntract8, 8th ed., note, p. 153. [I cannot find any such note in 
the loth od.— Eo.] 

• [1894] a Q. B. 569, 
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contracting the debt or engagement^ and whether that separate estate ot 
any part of it stiU remains capable of being reached by the judg- 
ipent and execution of the Court.' These words apply equally to 
separate estate, whether free ot subject to restraint on anticipation. 
In so far, therefore, as property subject to restraint is concerned, 
the force of this dictum is unaffected by the Act of 1882 ^ 

Before coming to consider the judgments in Hood Barr% v. Cathcart 
in detail, it is necessary to examine briefly some of the cases reviewed 
by the Court in that case. 

These cases may be considered in two classes according as liability 
arose from 

(a) Contract. 

(i) An order of the Court for payment of costs of proceedings 
instituted by the married woman. 

Class A. 

Chapman v. Biggt^. In this case it was sought to attach in 
execution cei*tain moneys in the hands of trustees, which had accrued 
since the date of judgment firom property subject to restraint. 

Held, that the moneys in question could not be attached. 

Similarly in Draycott v. Harrison^ it was decided by the Divisional 
Court that income from property subject to restraint not due at the 
date of judgment was not applicable to the satisfaction of the 
judgment debt. 

From the reports of these cases nothing appears to have been 
said as to the income which had accrued since the date of contract 
but before the date (^Judgment. 

The sole question the Courts were asked to decide was whether 
income accruing after judgment was liable to be attached, and the 
Courts uniformly held that such income was not liable. 

In Braunstein v. Lewis ^ Day J. held that a married woman, 
whether under seci i of the Married Women's Property Act of 
1 88a, or otherwise, has no power to contract with respect to or to 
bind her separate estate which at that date is subject to restraint 
on antidpation, but her capacity to contract is limited to contracts 
made ¥rith respect to separate estate upon which there is no 
restraint, viz. ' free separate estate,' and such free separate estate 
alone is bound by such contract. 

In his judgment Day J. clearly recognizes the principle that the 
liability of a married woman restrained from anticipation is 
measured by the exbtence and extent of her free separate property, 



^ For a different view see Lush on HusbAnd and Wife, 6th ed., pp. 247-50. 
' 1883) I Q. B. D. a;. » (1886) 17 Q. B. D. 147, 

i89i)64L.T.(N.S.)a65. 
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i. a income accrued due at the date of contract. At p. 268 he says : 
' Any interest or dividend in her hands at the date of the mortgage 
she could deal with, but ehe could not deal with future income* 

Class B, 

In Claydon v. Finch ^ an order for payment of costs was made 
against a married woman restrained from anticipation, to be paid 
within a certain date. The costs were not paid. . Subsequently 
a dividend fell due. It was sought to attach this sum under a suit 
of sequestration. Bacon Y.C. held that the creditors were entitled 
to do so. 

Similarly in In re Andrews^ an order was made allowing the 
trustees to retain the costs out of the income. Although it is not 
clear from the report, apparently the order referred to income 
accruing due after the date of the order. 

But the times were not yet ripe for this encroachment upon the 
immunity of married women^ and these decisions were shortly 
afterwards overruled by the Court of Appeal in In re Glanvill\ In 
this case a married woman had, prior to the Act of 1882, impro- 
perly instituted proceedings by her next friend. An order had 
been made that the costs incurred in this action should be satisfied 
out of the married woman's income, accrued since the date of the 
order, notwithstanding the income was subject to restraint on 
anticipation. This order was appealed from. 

It was held on appeal that income which did not accrue due till 
after the act on which the claim against the separate estate 
depended (viz. the improper institution of proceedings) could not 
be attached to meet costs. Cotton L.J. said ; 

'The act on which the claim for costs depends was done once 
and for all when the plaintiff (i. e. the married woman) instituted 
proceeding. The existing order applies only to what was future 
mcome when the act on which the claim depends was done, and 
therefore it cannot be sustained.' 

The order was accordingly rescinded. 

The principle established in this case was followed in the case of 
Hyde v. Hyde^, in which the Court made an order sequestrating the 
income of a married woman restrained from anticipation which 
had accrued due at the date of the order. It should be observed 
that in this case the sequestration was not to enforce payment of 
money previously owing, but as a penalty for contempt. Liability 

» (1873) L.R. 15 Eq. 266. • (1885) 30 Ch. D. 159. 

' (1886) 31 Ch. D. 538. It is noteworthy that the Married Women s Property 
Act, 18931 sect, a, now gives the Court discretion to make the very order which the 
judges assumed the right of making in Gaydon t. Finch and Jn r« Andr§w$, 

* (1888) 13 P. D. 166. 
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was thus only incurred when the Court made the sequestration 
order. 

In the similar case of In re Lumley ^, a writ of sequestration wad 
issued in consequence of a married woman's failure to comply with 
an order of Court for payment of costs. It was held by North J. 
that the material date was that of the order giving leave to issue 
the sequestration, and that rents falling due after that date could 
not be attached. 

In Cox V. Bennett^ the Court of Appeal, distinguishing In re 
Glanvill on the ground {inter alia) that in that case proceedings had 
not been taken under the Act of 1882, held that where costs are 
ordered to be paid by a married woman suing under the Married 
Women's Property Act of i88a, payment can be enforced against 
separate property to which she is entitled free from restraint on 
anticipation at the time when the order to pay costs is made. 
They refused to go so far as the Lords Justices in GlanviWt case, 
and say that liability for costs was incurred at the time when the 
action was launched. In his judgment (p. 6%6) Kay L. J. says : 

* The costs are not incurred at the moment of bringing the action, 
they are incurred afterwards in the progress of the action.' And 
at p. 625 he says : ' To put the proper test, at the moment when 
these orders were made, she could for valuable consideration have 
charged the income which was then actually in the hands of the 
trustees.' 

In spite of any discrepancies which may exist between the law 
as propounded in In re Glanvill and Cox v. Bennett respectively, t^ie 
principle at least is common to them both, viz. that the Court must 
look te the time when the liability is incurred, and that it is only 
the separate estate free from restraint at that date which can be 
looked te for discharging that liability. 

Thus it is clear that the ratio decideftdi underlying the decisions 
in this class of cases is in precise conformity with the principle of 
those in which liability arises from contract. 

On consideration of these two classes of cases it is obvious (as 
was pointed out in argument in Piie v. Fitzgibbon) that if engage- 
ments were only enforceable against separate estate which the 
married woman had at the date they were entered into, great 
confusion might result. Some of her engagemente would be en- 
forceable only against one part of her estate, and others against 
another part. This difficulty was no imaginary one. Consider, 
for example, the case of a creditor seeking to enforce a judgment 
against a married woman for money lent and costs. He is faced 
with this perplexing state of things. Her liability upon the debt 
» (1894) W.N. 77. • [1891] I Ch. 617. 



240 The Law Quarterly Review, [No.lxxxiii. 

is limited to the free separate property possessed at the time when 
the money was borrowed ; whilst her liability for costs is measured 
by the extent of her free separate property possessed at the date of 
judgment. 

But this was only one of the minor hardships that beset a creditor 
who sought to satisfy his judgment against a married woman. He 
had a more serious cause for complaint on another score. 

The decisions arrived at in Siogdon v. Lee ^, Braututein v. LewU ', 
and similar cases emphasized the injustice of the existing law and 
led to the passing of the Married Women's Property Act of 1893. 

Sect. I of that Act provides that ' every contract hereafter entered 
into by a married woman (otherwise than as agent) — 

{a) shall be deemed to be a contract entered into by her with 

respect to and to bind her separate property whether she is 

or is not in fact possessed of or entitled to any separate 

property at the time when she enters into such contract; . 

(h) shall bind all separate property which she may at that time 

or thereafter be possessed of or entitled to ; and 
{e) shall be enfoixseable by process of law against all property 
which she may thereafter while discovert be possessed of 
or entitled to. 
Provided that nothing in this section contained shall render available 
to satiny any liability or obligation arising out of such contract any 
separate property which at that time or thereafter she is restrained from 
anticipating* (See Pelton v. Harrison ^^ which may perhaps have 
suggested this paragraph.) 

Sect. 7,^ provided that in any action instituted by a woman or 
by a next friend on her behalf the Court should have jurisdiction 
to order payment of the costs of the opposite party out of property 
subject to restraint on anticipation. 

Li this state of the law» the Court of Appeal was Called upon in 
Hood Barrs v. Cathcart^ to decide whether, judgment having been 
recovered against a married woman restrained from anticipation, 
arrears of income falling due after the date of judgment were liable 
to be taken in execution. Two orders, appointing receivers of 
these moneys, were appealed from and two separate judgments 
were delivered. 
The Court had no difficulty in deciding that a judgment against 



> [1891] I Q. B. « 

• L189O a Q. B- -1 

* In view of this 



. 661. • (1891) 64 L. T. (N. S.) 265. 

.433. 
f this section it is now oustomary to add the foUowing words in the 
case of a judgment or order obtained against a married woman plaintiff for costs : 
' With liberty to apply for payment out of the property which is subject to restraint 
on anticipation.' Daviea y. Treharris Co* 13 R. 219. 
• [1894J a Q. B. 569. 
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a married woman restrained from anticipation could not be enforced 
against arrears of income accruing due qfler the date qf judgment 
either by a receiver, sequestration, charging order, or any kind of 
process (per Kay L.J., p.. 576). No reason is, however, assigned to 
explain why the ' date of judgment ' is taken as the limit of her 
liability. The fact that the defendant conducted her case in person 
both in the Divisional Court and in the Court of Appeal probably 
accounts for the imperfect way in which her case was presented, 
and for the absence of any argument addressed to this point. 

The Court appears to have accepted, without question, the date 
qf the judgment as the material date beyond which a married woman 
was restrained from anticipating her income. But if that is so, we 
are forced to this anomalous conclusion, viz. that a married woman, 
restrained from anticipation, can anticipate her income to a certain 
extent ; that is to say, she can anticipate so much of her income as 
accrues due between the date of contract and the date of judgment. 
She is in fact only restrained from anticipating income accruing 
after judgment. 

This distinction may be brought out more clearly by contrasting 
the two following passages of the judgment read by Davey L. J. : 

(i) p. 562. * Before the Act it was held by this Court in Piie v. 
Pitzgibbofi ^ that the general engagements of a married woman can 
be enforced only against so much of the separate estate to which 
she was entitled free from restraint on anticipation at the time when 
the engagemefUe were entered into, as remains at the time when the 
judgment is given . . . and not againet separate estate to which she was 
entitiedf at the time qf the engagements^ subject to restraint on anticipation. 
It has been seen Uiat the law, so laid down, has been altered by 
sect. I, sub-s. 4 of the Married Women's Property Act, i88a, so £eu* 
as relates to after-acquired separate estate, out has not been altered 
as to restraint on anticipation* 

(2) p. 567. 'We are of opinion Uiat full effect may be given 
to the provisions of the Married Women's Property Act, 1882, by 
holding that the Court has jurisdiction to order the debt, damages 
or costs recovered against a married woman to be paid out of any 
separate estate which at the date ^ the judgment she has power to 
inake liable for her engagements'. . . but that the Court has no 
jurisdiction to order payment out of separate income which at the 
date qf the judgment she is restrained from anticipating.' 

These two passages, it is submitted, are inconsistent. In the 
first the Court states that the law of restraint as propounded in 
Pike V. Pitzgibbon has not been changed, by the Act of 1882, and 

* Sukpra, p. 235. 

' i. e. income (firom property subject to restraint) which has accroed due and 
become free separate property at the date of judgment ; notwithstanding that at 
the dolkv ^ooM<rac< it may have been sabjoct to restraint as being future income. 
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in the second it proceeds to lay down a principle which is in direct 
antagonism to that statement. Possibly some clue to the conclusion 
arrived at in this judgment may be found in an observation on 
p. 566, dealing with the state of the law prior to the Act of 1882 ; 
the judgment reads : 

* So far from modifying the effect of the restraint as it existed 
before the Act, it appears to us that Uie Act carefully preserves it 
to the same extent as it existed previously. But, in truthj this 
point seems to us concluded by the form of judgment which was 
adopted and settled as the proper form by this Court in SeoU v. 
Morley\' 

The form settled by the Court of Appeal in that case was as 
follows : 

'It is adjudged that the plaintiff do recover £ and costs (to 
be taxed) against the defendant (the married woman), such sum and 
costs to be payable out of her separate propertv as hereinafter 
mentioned and not otherwise. And it is ordered that execution 
hereon be limited to the separate property of the defendant not 
mbjed to any reHriction agamst anticipation, unless bv reason of 
sect 19 of the Married Women's Property Act^ i88a, the property 
shall be liable to execution.' 

In Scott V. Morley the property in question was separate property 
free from restraint on anticipation, and the judgment, so far as it 
relates to such property, is in strict conformity with the provisions 
of the Act of 1882. But in so far as it affects property subject to 
restraint, it involves an important modification of the provisions 
of that Act. For it renders liable to execution ' separate property 
not subject to any restraint on anticipation ' (scilicet at tie date of 
Judgment), thus in effect including property which the Act expressly 
excludes, viz. income which was at the date of contract/W^wr^ income 
and therefore unaffected by the contract, but which has accrued 
due subsequently and become free separate estate only at the date 
of judgment. 

To bring this form of judgment into harmony with sect. 19 of 
that Act it is submitted that it would be necessary to qualify it 
thus: 'Not subject to any restriction against anticipation at the 
date when the liability toai incurred ' (or ' at the date of contract ') '. 

The form of judgment prescribed in Scott v. Motley served as 
a pattern in all cases where judgments were recovered against 
married women until 1896, when by direction of the Court of 
Appeal the form was abbreviated with reference to an unreported 
Chanceiy case (Savage v. Savage) as follows ; 

» (1887) aoQ. B. D. 120. 

s Cp. the form of judgment in Bamett v. Howard [1900] a Q. B. p. 785. 
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'Adjudged that the plaintiff recover against the defendant 
(married woman) £ and costs, such sum and costs to be payable 
out of her separate propei-ty and not otherwise/ 

In effect this form of judgment is the same as that settled in 
Scoft V. Morley. 

Thus, apparently, without realizing it, the Court of Appeal in 
Hood Barrs v. Catkcart, in spite of its repeated protestations that 
the law of restraint on anticipation remains the same as before the 
Act of 1882, sanctioned a radical departure from the clear principle 
laid down in Pike v. FUtgihhon. 

The decision of the House of Lords in Hood Sarrs v. Heriot ^ has 
served rather to obscure than to throw further light upon the law 
of restraint on anticipation. 

In this case judgment had been signed against the defendant, 
a married woman, in the form sanctioned in Seott v. Mor/ey. The 
defendant had property settled upon her without power to anti- 
cipate her income. At the date of judgment there was income 
which had accrued due, but which had not been actually paid over 
by the trustees to the defendant. The only point raised and argued 
in the Court of Appeal was * whether income became free separate 
property as soon as it accrued due and payable, or only when it 
had in &ct come into the married woman's hands ' (per A. L. Smith 
L.J., Lqftu% V. Heriot^). 

In Hood Barrs v. Catheart (second judgment) the Court had 
expressed the opinion that restnunt on anticipation is not gone 
until the money is actually or in effect in the hands of the married 
woman, and that the mere fact that it had become due did not 
make it free separate property ^ 

No other issue than this was raised in Lqftui v. Heriot^ and upon 
this point the Court of Appeal chose to abide by the judgment 
given in Hood Barrs v. Catheart^ and held that the restraint on 
anticipation is not gone, until the money has come to the hands 
of the married woman, and that arrears of income due at the date 
of the judgment are as much protected as arrears which have 
accrued subsequently. 

Addressing itself solely to this point, the House of Lords reversed 
the judgment of the Court of Appeal, holding that income was free 
separate property as soon as it became due and payable, even 
although it had not actually come into the hands of the married 
woman, and that the sum in question was at the disposal of the 
judgment creditor. 

* [1896! A. C. p. 174. • [1895] a Q. B. aiS. 

' See aUo PiUan v. Edwards, W. N. (Dec. 8, 1894) 212, following the decision in 
Hood Bam v. Cathcari on ibis point. 

VOL. XXI. 8 
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Prima facie this decision is simply a declaration that income 
accrued due prior to the date of judgment is in the same position 
as income actually received before judgment ; in effect, however, 
Hood Barrs v. ITeriol^ decides that income from property subject 
to restraint, if it has accrued due before the date of judgment, is 
liable to be taken in satisfaction of the judgment debt, not- 
withstanding that it accrued after the date when the debt was 
incurred. 

Apparently therefore this decision^ sets the seal of judicial 
sanction to the long-continued practice which, since the decision 
of Piie v. Fitzgibbon^ has gradually filched from the married woman 
restrained from anticipation a substantial portion of the freedom 
from liability for her debts which Equity originally gave her. 

The rational principle laid down in Pike v. Fitzgibbony that the 
material date is the date ofcofUraet, is thus replaced by an arbitrary 
rule of practice treating the date of judgment as the material date, 
and in effect enabling a married woman restrained from anticipa- 
tion to anticipate her income to the extent that it accrues due 
brfore the date of judgment. 

In Whiteley v. Edward*^ an attempt was made to take advantage 
of the apparent weakness of this position. It was contended on 
behalf of the judgment creditor that the date ofjndgmetit, being an 
accidental date, depending on a number of circumstances, is not 
material. The material date (it was contended) is the date of 
contract \ further it was argued that since the House of Lords 
had held in Hood Barrt v. Heriot^ that income due before judgment 
was available to meet debts^ and since income due before and after 
judgment had been pronounced by the Court of Appeal in LqftM 
V. Heriot to be in pari casu, it followed that income due after 
judgment was available to meet a married woman's debts. 

Viewed in the light of the history of the law of restraint on 
anticipation, it cannot be denied that this argument has con- 
siderable force, and that once the date of contract has been passed 
over there is no reason for halting at the date of judgment The 
Court of Appeal, however, in JThiteley v. Edwards decided that the 
judgment of the House of Lords did not affect the case of arrears 
accruing after the date of judgment, and accordingly held that 
these were not available to meet the debts of a married woman 
restrained from anticipation. 

» [1896] A. C. p. 174. 

' It should be obeeired that the transactions inyolved in Hood Bam r, HarMwere 
antecedent to the Act of 1893. But since that Act did not alter the law of the 
previoas Act of 1882 (see Brown Jt DimUeby [1904] i K. B. 32, per Collins M. R.) upon 
the points inyolved in this decision, its force cannot be considered to be in any way 
affected by the Act of 1893. 

> [1896] 2 Q. B. 48. « Last page. 



July, Z905.] JRestraint on Anticipation. 245 

At the conclusion of his judgment A. L. Smith L. J. says : 

'The result of all these cases upon executions upon judgments 
against married women whose property is fettered with the restraint 
upon anticipation, is that if tine income of tixe settled property is 
due at the date of the judgment a recjeiver, in a proper case, will be 
appointed ; if such income is not then due a receiver will not be 
appointed.' 

It has been pointed out above that the * date of judgment' is an 
uncertain and variable date, in the sense that it is capable of 
postponement in certain cases at the will of the successful plaintiff. 
In CoUyer v. Lfoaci^ the plaintiff (a solicitor suing for payment of 
his bill of costs) sought to take advantage of this licence. Having 
obtained leave to sign final judgment under Order XIV on April 7 
he deferred doing so until July 9. 

By Rule 4, Order XU of the Rules of the Supreme Courts 
judgment in such a case is dated as of the day on which judgment 
is signed, and takes effect from that date. 

Between April 7 and July 9 certain moneys accrued due to the 
defendant from property which she was restrained from anticipating. 
These moneys consequently, in view of the above rule, accrued due 
before tie dcUe of Judgment and therefore would seem strictly to have 
been liable to satisfy the judgment debt The plaintiff accordingly 
applied for a receiver of these moneys, and a receiver was appointed 
by Ridley J. The defendant appealed. The Court of Appeal 
rescinded the order on the ground that the judge had exercised his 
discretion wrongly in appointing a receiver in these circumstances. 
In his judgment Rigby L. J. says : ' The last real transaction was 
the order giving leave to enter judgment, made on April 7, and the 
creditor cannot stand by and in effect convert that order into an 
alienation by way of anticipation.' 

But the Court preferred to treat the matter as one of discretion 
rather than of principle, and refrained from giving any authorita- 
tive decision as to whether the moneys in question were in fact 
moneys accruing before or after the date of judgment. 

It is to be observed that in none of the foregoing cases, decided 
subsequent to the Married Women's Property Act of 1893, does 
particular attention appear to have been drawn to the proviso at 
the end of section i of that Act which relates to property subject 
to restraint 

In Bamett v. Howard^ the Court of Appeal (A. L. Smith and 
Yanghan Williams L. JJ.) were called upon to consider the effect 
of this clause. ^ 

In that case a manied woman, who was possessed of separate 

* (1897) 77 L. T. 198. " [1900] a Q B. 78^ 

8 % 
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property subject to restraint on anticipation, entered into a contract 
and was subsequently divorced. Judgment having then been 
obtained against her, it was sought to enforce it by means of 
a garnishee order attaching income which had accrued due to 
her from the property subsequentljf to the divorce hut before the date 
of judgment. 

The judgment, which was in the main in the form prescribed in 
Scott V. Morlejfy concluded with this proviso (modelled on the 
proviso to section i of the Married Women's Property Act, 1893). 

' Provided that nothing in this judgment contained shall render 
available to satisfy the said sum and costs, or anv part thereof, 
any separate property which, at the said time of entering into 
the said contracts or tiiereafter, she was or may be restrained from 
anticipating ^' 

The words of the Act are : ' Any separate property which at that 
time or thereafter she is restrained from anticipating/ 

The case turned upon the construction of this phrase. The 
Court held, not without great hesitation on the part of Vaughan 
Williams L. J., that the income was protected by the proviso and 
could not be attached. 

Referring to this phrase, A. L. Smith L. J. says (at p. 789) : 

' ** At that time or thereafter " clearly means at the time of entering 
into the contract, or at any time afterwards; and if, therefore, at 
the time of entering into the contract or at any time thereafter she 
has separate property which she is restrained from anticipating, 
that property cannot be made available to satisfy any liability or 
obligation arising out of such contract.' 

Vaughan Williams L.J. adopts the same view, but he adds 

(P- 790}: 

'I feel considerable doubt whether we ought to give such an 
effect to the words ** separate property " in the proviso as to make 
it apply to separate property which was once fettered by a restraint 
upon anticipation, but which has actually been received by the 
defendant.' 

In the recent case of Brown v. Bimbleby^ the construction of this 
proviso was again called in question. 

The facts in this case were as follows: — A man*ied woman, 
entitled to the income of trust funds for life without power of 
anticipation, signed promissory notes in 1897 and, her husband 
having subsequently died, judgment was after his death recovered 
against her in an action on the notes. The plaintiff then applied 
for the appointment of a receiver of this income by way of 

^ In the latest (7th) edition of Se ton's Forms of Judgments and Orders this form 
of Judgment is not quoted, nor is any form cited which can be said to give full 
effect to the proviso to section i of the Act of 189^ 

* [1904] iK.B. a8. 
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equitable execution on the judgment. The application was refused 
and the plaintiff appealed. It was admitted by the plaintiff in the 
Court of Appeal that the case was on all fours with Bameti v. 
Howard ^^ but it was submitted that in view of the doubt expressed 
by one of the two judges in that case as to the meaning of the 
proviso, and in view also of the incompatibility of the decisions 
of the Court of Appeal on this subject the Court should refer the 
case for argument to the full Court of Appeal for reconsideration 
of the subject. This proposal was however not acceded to, their 
Lordships stating that they saw no such discrepancy between the 
authorities as that suggested. The appeal was accordingly 
dismissed; the Court holding on the authority of Barnett v. 
Hotoard that a receiver could not be appointed to receive the 
income in question. 

In spite of the denial of any conflict of authority by the Court 
of Appeal in Brown v. Bimbleby^ nevertheless the construction 
placed upon the proviso to section i of the Married Women's 
Property Act of 1893 by the decision in Barnett v. Howard seems 
to involve a very serious inconsistency with the principle laid 
down in Hood Bam v. Caticart, Hood Bam v. Heriot, Whiteley v. 
Edwards \ and similar cases above mentioned. It involves in effect 
the principle of Pike v. Fitzgibbon^ viz. that income from separate 
property subject to restraint accruing after the date of contract is 
not available to satisfy a debt incurred by that contract. The 
meaning of the proviso to sect, i of the Act of 1893 is not free 
from doubt, owing to the ambiguity of the phrase ^at that time or 
thereafter.' But bearing in mind the object with which the Act of 
1893 was passed (viz. to alleviate the hardship upon creditors 
entailed by such decisions as Stogdon y. Lee and Braunstein v. Lewie^ 
supra) it seems probable that the words 'any separate property 
which at that time or ihereafter she is restrained from anticipating* 
mean * separate prepay subject to restraint which she may poseese 
at that time or which she may become poesee^ed of thereafter.' This 
interpretation is supported by the fact that the phrase *at tkat time 
or thereafter ' is used in the preceding sub-section {b) in this sense. 

It is also instructive to find in PeUoik v, Harrison ' (the case which 
is said to have suggested this proviso) a passage in the judgment of 
Eay L. J. of which the proviso is ai^ accurate paraphrase. Kay 
L. J. says at p. 425 : * Property as to which a married woman is 
restrained from anticipating, whether possessed by her at the time 
of the engagement or acquired afterwards, could not be made liable 
by any process.' 

* Supra, p. 345. 'These cases were apparently not referred to in Brown ▼. Dimblebff, 

■ [1891] aQ.B. 422. 
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Taken in this sense the word 'thereafter' in the proviso refers 
to after-acquired separate property subject to restraint and not to 
subsequently accruing income. 

In short the effect of the proviso, so far from weakening the 
fetter of restraint, is to rivet it all the more firmly upon all future 
income which it covers at the date of contract ; and emphaticaUy 
to put out of reach of the creditor all income accruing subsequent 
to that date. 

If this be the true effect of the proviso, as it is submitted it is, 
the decision of the Court of Appeal in Howard v. Bamett appears to 
be as truly in accordance with the Statute as it is in accordance 
with the original policy of the law in r^ard to restraint on 
anticipation. 

It is impossible, however, as has been pointed out, to reconcile 
this decision with the law as laid down in Hood Bam v. Catheart^ 
Hood Barr9 v, Heriot^ and Whitdey v. Edwards. 

In the most recent case upon this subject, BdUho v. Oidlej/^^ 
mentioned at the commencement of this article, a strenuous effort 
was made to break down the artificial barrier of restraint operating 
ajBi from the date of judgment, with the object of so extending the 
right of the judgment creditor as to enable him to attach not only 
income accruing before the date of judgment, but also income as 
and when it accrued due after that date. 

At first sight the attempt seems foredoomed to failure, in view 
of the unanimity with which the Courts have refused to allow the 
judgment creditor to touch income accruing after the date of 
judgment. But, on the other hand, the want of judicial unanimity 
as to the fate of income accruing prior to the date of judgment 
affords a very strong ground of attack against the principle of 
this ne plus ultra position that the Courts have taken up. 

It was argued before their Lordships that in making the restraint 
on anticipation effective as from the date of judgment the Courts 
have adopted 'a new and artificial point of time '; and that income 
which accrued due after judgment was just as much the married 
woman's free property as income which accrued due before judg- 
ment. Accordingly, it was urged^ there was no more serious 
violation of the restraint on anticipation in allo¥ring the creditor 
to take the latter than was involved in allowing him to take the 
former. 

It was further contended that, since by means of successive 
judgments obtained upon preceding judgments the creditor might 
satisfy his debt out of the income as it fell due from time to time 
and thereby the restraint on anticipation could be virtually 

* [1905] A. C. p. 98. 
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destroyed, there was no ground in reason why a judgment creditor 
should not be able to attain the same result by the less expensive 
means of execution afforded by receiving and charging orders, 
garnishee proceedings and the like. 

It is unfortunate that although the meaning of the proviso to 
sect. I of the Married Women's Property Act, 1893, came under 
discussion, no reference was made to the cases of Bamett v. Howard 
or Brown v. Ditnhleby^ which deal with the construction of that 
clause. Nor were their Lordships confronted with the incompati- 
bility in principle of these decisions with the judgment of their 
own House in Hood Barrs v. Heriol, nor with the clear divergence 
from the old doctrine of restraint which that decision involves. 

Without calling upon the respondents, the House of Lords 
decided in their favour, holding that it had been well settled in 
Hood Barrs v, Cathcart and Whiteley v. Edwards that income which 
accrued due after judgment could not be taken in execution, and 
that to depart from this rule would be in effect to destroy 
altogether the efficacy of the restraint on anticipation. The appeal 
was accordingly dismissed. 

This latest attempt to encroach further upon the somewhat 
shattered stronghold of the married wonum thus failed in its 
immediate object ; it also failed regrettably to clear up the doubt 
and uncertainty with which the law on this subject is beset. 

The question whether restraint on anticipation is, in effect, 
operative from the date of contract or from the date of judgment 
is therefore reserved for some future tribunal to decide. How the 
Courts will meet it, is not easy to forecast For the sake of 
simplicity and convenience in giving effect to the judgment, 
doubtless the date of jtidgment has everything to commend it 
But if judicial consistency is to be preserved and the equitable 
doctrine of restraint to be upheld in its fullest integrity, then the 
date cf contract must unquestionably prevail. 

Kenneth R. Swan. 



250 



MAGNA CARTAS 

AN attempt to provide a systematic commentary to the Great 
-^L^ Charter must be hailed with unqualified sympathy : Magna 
Carta has become proverbial as the palladium of English free- 
dom, and some of its provisions are always quoted in opening 
statements on the Habeas Corpus, the origin of Parliament, the 
relation between taxation and representation, &c. But the exact 
historical and constitutional import of the document as a whole 
is still a matter for discussion, and it seems almost as if its most 
characteristic features have been thrown into the shade by half 
a dozen clauses which have impressed the world as proclamations 
of perennial principles. Mr. McKeohnie has tried to collect the 
information necessary to put the Great Charter into its proper 
historical frame and to explain its clauses one by one in the light 
of ancient evidence and modem learning. He is able to show in 
most cases that tha provisions under discussion may be traced to 
definite circumstances in the struggle between feudal tenants and 
their encroaching lord, and that the broad views and generous aims 
which are supposed to have prompted some of the famous enact- 
ments have been provided by modem political conceptions, and 
were foreign to the minds of the actual authors of the document. 
Mr. McEechnie states his conclusions in this respect in more 
guarded language than Mr. Jenks' has done in a recently published 
ai*ticle, but he follows distinctly the lead given by our standard his- 
tory of English law^ in its rather sceptical treatment of the subject. 
It would be difficult to contest the appropriateness of such matter-of- 
fact estimates in contrast to the vague generalities of former days, 
and it may be said at pnce that our author has succeeded in giving 
us a very sound and useful commentary instead of the antiquated 
ones of Blackstone and of Thomson. But just because his book is 
sure to be used and to last, we should like to state at some length 
certain considerations which might induce the author to supplement 
and possibly to modify some of his conclusions and arguments. 

The work is historical in the method of its inquiry, but juridical 
in its build : it is not a tale of King John, or of a remarkable period 

^ W. S. MoKechnie, Magna Carta, a Commentary on the Great Charter of King 
John. Glasgow : Ja. Maclehose & Sons. 1905. Svo. six and 607 pp. (143. net.) 
* Independent Review, 1004. 
' Pollock and Maitland, History of English Law, i. 150, 151. 
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of constitutional history, but a commentary on a comprehensive 
legal document. No wonder that the unavoidable introduction 
about the struggle that led to Bunnymede should be briefly sketched 
by the help of the researches of Stubbs, Miss Norgate, Sir James 
Ramsay, Mr. Bound, and others. As to older historians it was 
rather disappointing to find that Pauli's conscientious summing up 
of events ^ has been disregarded. However, it was evidently more 
important for our writer to consider the antecedents of Magna Carta 
in older charters, than to dwell on the details of the movements of 
king and barons in the eventful closing years of John's reign. 
An attentive study of these previous chuters is undoubtedly one 
of the conditions for settling the historical perspective in regard to 
the Great Charter, and Mr. McEechnie devotes some pages of his 
book to this part of the inquiry — hardly enough to our thinking. 

If the peculiarity of the ties connecting the documents of this 
class with their mediaeval environment is to be thoroughly realized, 
the allusions to the concrete points at issue have to be carefully 
noticed and explained as far as possible. This being so, the 
commentator ought not to have dismissed the most important 
document of the preliminary series, the Charter of Henry I, in so 
cursory a fashion : after a general estimate of its character the reader 
is referred to the corresponding enactments of Magna Carta for 
a discussion of particulars. As it happens, there are two or three 
clauses of Henry I's charter that do not correspond to anything in 
particular in the Bunnymede document, although they are by no 
means without importance for determining the aims of the piuties 
in the struggle. There is, for instance, a clause promising a most 
comprehensive discharge of tenants holding knights' fees from the 
geld in regard to their domanial landmen the ground that they have 
to incur heavy expenditure in the performance of their military 
duties \ The paragraph is an interesting one in many ways. It 
conforms to a view of taxation based on a contrast between land 
primarily liable to military service and land subjected to the geld, 
the inland and warland of old English fiscal arrangements, .the 
daminicum and the terra geldabilU of the Geld Boll of 1084 3. 
This broad distinction became obliterated in Norman times: the 
Dialogus de Scaccario claims privilege from geld only for the barons 
of the Exchequer, and we hear of special privileges in the case of 

* Oesohiohte Englandg, iii. 360 ff. I may mention that another German eontri- 
bution to English legal history— Brunner*8 leading work on the trial by jury 
(Entstehung der Schwurgeriohte) — is conspiouously omitted on p. 159. 

* C. iiy < Multibus qui per lorioas terras suas defendunt, terras dominicarum 
oarmearum suarum quietas ab omnibus gildis et omni opere proprio done meo 
concede, ut siout tarn magno alleyamine alleyiati sunt, ita se equis et armis bene 
instruant ad senritium meum et ad defensionem regni mei.' 

' Cf. my Growth of the Manor, 226, 227. 
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some religious houses^. The more interesting is the attempt of 
Henry I's vassals to revive and to perpetuate the distinction by 
means of its enrolment in the Coronation Charter. 

C. 9 is also worth consideration as a revival of pre-oonquestual 
law': it must have been aimed at the vexatious practices connected 
with the exaction of mui-der fines and presentment of Englishry, as 
the great landowners sufiered indirectly from the communal fines 
exacted-from their subjects ; and even apart from this consideration, 
it was in the interest of the king to allay the disaffection produced 
by the frequent and apparently arbitrary payments imposed on 
guiltless people '. 

Another clause, namely c. 7, is mentioned in connexion with c 5 
of the ' unknown ' charter of John and c. 27 of Magna Carta, but 
the commentary to it is hardly adequate. Both enactments refer 
to a distribution of goods in case of intestacy. The pecunia^ that 
is money and chattels, does not lapse into the hands of the heirs at 
law ; a division has to be made, although no definite rules are laid 
down in regard to shares. Two points are clear, however : firstly, 
that the aim of the division is to benefit the soul of the deceased, 
which means that the church had to take some profit at the death 
of a person. Secondly, the settlement of shares is effected by a kind 
of agreement between the widow and the relatives of the deceased 
on one hand, his vassals or peers on the other ^. The vagueness of 
these dispositions was against their striking a firm root in legal 
practice, and they are modified after a time, but the clauses men- 
tioned are valuable as indications of ecclesiastical influence, and as 
evidence of a stage in the history of succession to movables. We 
may remind the reader of yet an earlier stage in the treatment of 
this subject in Germanic law, namely, of the rule that the goods 
of the deceased had to be divided into three equal shares — one for 
the next of kin, one for the widow, and one for the deceased him- 
self, that is for his funeral and memory ^. 

> Dialogus, i. a I X. 

* < Murdra etiam retro ab ilia die qua in regem eoronatus foi omnia eondono : et 
ea quae amodo facta ftierint, iuste emendentar secondum lagam regis Edwardi.* 
The clause provides not only for a remission of muider fines of old standing, but 
for the imposition of such fines according to justice and old custom. Was the 
46 marks fine not to be increased, or was the fine of King Edward's time a lesser 
one? The state of the text of the so-called L. £dw. Conf. 15 seems to point to an 
original fine of 40 marks, which would correspond to Scandinavian practice. 

* Gf. History of English Law, i. 67. 

* The charter of Henry I has 'uxor sua, sive liberi, aut parentes, et legitimi 
homines eius,' this last term evidently 'pointing to liege men. The charter of John 
mentions ' paroiites et amici propinquiores,' which may mean peers as well as 
vassals. The twenty-seventh clause of Magna Carta speaks of ' manus propinquorum 
parentum et amioorum * and of ' visus ecclesiae.* 

' Gf. Brunner, Der Todtentheil in den germanischen Bechten, in the Zeitschrift 
der Savignystiftung, Germ. Abth., xix. 108 fL 
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Opinions have differed as to the type of legislation represented 
by the Charter : is it to be considered as a grant, or a treaty, or 
a statute, or a code ? On the settlement of this question depends 
to a certain extent our estimate of the importance and traditional 
use of Magna Carta. It would be impossible to deny that there is 
a regrettable want of definiteness in this respect, if we apply to our 
document the rules of modem legal classification. What have 
hereditary claims to do with national legislation? Was the agree- 
ment between king and barons a treaty in the sense of a settlement 
for all times, or was it an arrangement capable of being sub- 
sequently modified and developed ? If it is to be considered as a 
constitutional act, how did it come to pass that the most important 
of its political clauses were omitted in later confirmations ^ 1 The 
best way to solve these problems is perhaps to locate our document 
in the pigeon-holes of mediaeval and not of modem rubrication. 
Viewed in this manner, it could be described as partaking of the 
nature of a grant and of an ' establishment ' (stabilimefUum^ StaSlme" 
ment). The first of these conceptions is suggested by the unilateral 
character of the preamble and first clause : promises are made and 
privileges bestowed by the king to his vassals and their heirs. But 
as the contents of the Charter include, by the side of restrictions 
on Royal power, provisions for the general welfare of the country, 
and parallel concessions on the part of the barons in regard to 
their tenants ^ it seems appropriate to consider Magna Carta as 
a stabilmentum^ a legislative enactment formulated in concert by 
king, churchy and barons as participants in sovereign power. The 
necessity of collective action reminds us of international compacts 
like the Geneva or the Hague convention, but it would be wrong 
to dogmatize too stiffly in this respect, as the constitutional cha- 
racter of such documents becomes more and more apparent in 
process of time, while the international or intermunicipal element 
is gradually attenuated. But, on the whole, the Great Charter 
must be ranged into the same category with the enactments of 
the Congresses of German potentates and the ^tablmements of 
Capetian kings \ This legislative type was a result of the fact 
that the dispersed elements of sovei^ign power had to be gathered 
and concentrated around the king. The historical importance of 
this *mode of legislation was considerable ; it brought the notion 
of a compact between king and subjects into public law, and thus 

^ McKechnie, 127. ' e. g. C. 11, 15, 35. 

' P. VioUei, Histoire des iiutitutions de la France, ii. 19a, 105, quotes a significant 
passage fi!x>m an ordinance of 1223, art. 3 : 'et sciendum quod nos et barones noetri 
statuimus et ordinavimus [Reichstage] et hoc intelUgendum est tarn de his qui 
stabilimentum iuraverunt quam de illis qui non iuraverunt.' 



154 The Law Quarterly Review. [NcLXXXlil. 

prepared the ground for the development of a system of Estates 
imd of Parliament. 

The process of gradual enlargement and substitution, leading 
from feudal congresses to modem parliaments, is not only charac- 
teristic in itself; it seems to provide a clue for the settlement of 
many of the perplexing problems involved in the constitutional 
history of Mi^gna Carta. The famous Charter was undoubtedly 
framed by feudal potentates for the settlement of the grievances 
of a feudflj age, but the undertaking to impose legal limitations on 
the arbitrary action of government created a standing ground 
which could be easily made appropriate to the requirements of 
modem times. 

This method of interpretation hardly comes by its rights in 
Mr. McEechnie's book. He is too much taken up with the task 
of removing modernizing explanations to do justice to the 
unconscious process of modernization, which began very early 
and has been proceeding uninterruptedly up to our own time. On 
the other hand, some of the reflections of writers like Stubbs, 
Sir W. Anson, Dr. Hannis Taylor, and others, are suggested by this 
very process. The best means to trace the stages of the evolution 
from the feudal to the constitutional point of view, and at the 
same time to guard against the allurement of discovering our 
own ideas in the minds of our forefathers, would have been to 
collect all available indications in regitrd to the actual use of the 
Charter in the coui-se of ages. Mr. McKechnie has not undertaken 
the task, and it would be ungenerous to require such a history of 
interpretation from one who has tried before all to settle the direct 
meaning of the original clauses. Still one cannot help feeling 
more lenient in the case of the commentary of Coke^ who, for all 
his anachronisms and strained comments, is the only scholar who 
has done something for illustrating the application of the clauses 
in the courts, and providing us with additional information in 
regard to their use in subsequent statutes. 

I should like to substantiate my contention by discussing one or 
two important passages. Let us glance, for instance, at the famous 
c. 39. The concrete setting in which the prohibition of arbitrary exe- 
cution appeared is very properly insisted on in our commentary ; it 
applied strictly to feudal tenants, and guaranteed to them judgment 
by their peers and the usual legal process of the time, that is, 
ordeal, battle, compuigation, production of charters or witnesses ^. 
But how did it come to pass that the words ' nullus liber homo 
capiatur vel imprisonetur . • . nisi per indicium parium suorum 
vel per legem terrae' came to be considered as the germ of the 

^ KcKechnie, loa. 
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Habeas Corpus legislation? Undoubtedly the importance of the 
clause ' from the point of universal history/ as Germans sometimes 
express it {die weUge$ehicAtliehe Bedeutung)^ depends on its laige 
formulation which rendered it capable of meeting the wider 
requirements of modem society. And, as a matter of fact, it is 
appealed to in a continuous series of cases up to the times of the 
Petition of Right and of the Habeas Corpus Act, and the concrete 
conditions of its application are gradually changed by the 
substitution of general terms for the feudal ones. The enlarged 
meaning of lex terrae in the sense of the law of the land instead 
of the mode of legal proof is brought out already in Edward Ps 
time and noticed by Mr. McEechnie^ But a similar process of 
substitution took place in regard to liber homo. This expression 
was probably applied in the earlier issues of the Charter merely 
to the freemen in the feudal sense — the knights and squires, the 
sergeants, socagers, and burgesses. But how about the freeman 
holding in villainage 1 And how about the villain, who, though 
unfree as against his lord and incapable of suing him, was free as 
against everybody else, and therefore protected, in theo)ry, from 
arbitrary proceedings of the king's officers 1 Coke holds that the 
villain was included by the clause, and the wording of the corre- 
sponding paragraph in statutes of Edward UPs time shows that 
it was so not much later than a hundred years after Runny mode \ 
The case of Sir John de la Lee in 42 Edw. HI, quoted by Coke^ 
illustrates the accepted use of the Great Charter as proclaiming 
the principle of individual freedom in England ^ Altogether it 
is quite clear that in regard to o. 39, as well as to other paragraphs, 
the widening of the sense was effected by a constant growth of 
the free dass itself, which, from being a privileged order in the 
beginning of the thirteenth century, developed without any sudden 
break so as to include the bulk of the population. Even so Com* 
mon Law itself was restricted in its origins to the classes within 
the purview of Magna Carta, and yet it has come to provide the 
common stock of law for the English people in the widest sense of 
the word. 

Another side of the history of social distinctions is illustrated by 
clause 14. It divides the baronial class into two parts, the greater 
and the lesser barons, and it is, of course, only the superior division 

> HcKeohnie, 441. 

* 5 Edw. Ill, c. 9 (1331) : ' Nttl home soit desore attache par nul accusement • . . 
centre la fourme de la grante Ghartre et la lei de la terra.' 28 Edw. Ill, 0. 3 : ' Nul 
hornt d€ quel utaU ou condidon qHl aoit, ne soit oste de terre ni de tenement, ne pris, 
ne emprisone, ne deaheredite, ne mU a la mort, sannz eatre mesne en respons par 
due proces de lei/ 

' Rotuli Parlamentomm, 42 Edw. Ill, nn. ao, ar, aa ; vol. ii. 397. 
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that survived in later terminology as the main contingent of 
peerage. The minor barons representing the body of the free 
tenants of the king dissolved as a separate class, and the clause 
under discussion presents a memorable sign of this dissolution in 
the indistinctness of the claim of the minor tenants to representa- 
tion. I should like to point out, however, that the meaning of 
baronia, as the body of freemen holding from the king (cf. the 
Reiehmnmittelbare in Germany), lingered long as a technical term. 
We find the group often referred to in the Hundred Rolls and in 
the Placita Quo Warranto ^. 

A clause which receives a curious illustration from the judicial 
records of the time immediately after the issue of the Great 
Charter is o. 17, requiring that common pleas should be decided 
in Westminster and should not follow the person of the king. The 
Notebook of Bracton furnishes interesting examples of attempts 
to evade this provision on the grounds of the special character 
of the trial \ The interpretation of the famous paragraph (c. 34) 
directed against the breve de praecipe required a reference to 
Bracton's Notebook, 1215, and this is givefi by our commentator, 
but his treatment of the contrast between the Writ of Cosinage, 
invented by William of Raleigh, and the Writ of Right is hardly 
to the point. The Writ of Gosinage was a possessory action, and 
its resemblance to the breve de praecipe prohibited by the Charter 
was confined to the initial formula'. 

The confirmation of 1217 was an important event) because 
it introduced many alterations into the text of the Charter, and 
these are treated in the new commentary in too cursory a 
manner. I should like especially to call attention to the germ of 

^ Hot Hundr. i. 229 : ' Thomas de Suthen ftiit baUirus per a annos— et maletrac- 
tayit et excoriavit hundredum ita qaod yix sunt in baronia 40 mansiones paaperea 
et solebant esse 100 ad minus,' i. 344 : ' quando Johannes Rex Anglie non potnit 
ampUus tenere Normanniam fuit qaidiam baro cuius nomen ignoramus sed 
cognomen eius Aiit Chokys in Picardia, cuius ^ntecessores venerunt cum Willelmo 
le Bastart in Angliam, et dictus W. dedit antecessori dicti bur>nis unam carucatam 
terre in YUla de Casewyc faciendo serWcium 5 solidorum ad castrum Norhamton, 
et sic omnes antecessores dicti baronis tenuerant dictam carucatam terre valentem 
100 solidos . . . donee dictus lohannes Rex non potuit Normanniam amplius tenere 
tunc reoessit dictus baro in partibus de Chokys.' Gf. i. 231. Placita Quo Warranto, 
339 : ' et quod ad snstractionem tenencium in Pechham dicit quod nunquam fuerunt 
ipsi geldabiles nee de baronia, sed sunt de feodo Arehiepiscopi Canterberiensis.' 
Ibid. 349 : ' Milites electi dicunt : Senescalli et ballivi Gomitis Ricardi . . . attraxerunt 
ad leucatam predictam quosdam homines subscriptos de baronia, yidelicet in 
hundredo de Somerdene homines de Denna de Horkynhole in Borgha de Qrastede 
qui solebant sequi hundredum et dominus Rex habere amerciamenta panis et 
oervisie et ibi solebant placitare placita coronam tangentia.' Ibid. 365 : < Gomes 
Glouoestriae et lohanna uxor eius . . . dicunt quod quedam pars est inde in baronia 
et in parte ilia nichil damat de llbertatibus predictis. Et altera pars est in 
Arobiepisoopatu et infra banleucam suam de Thonebrigge.' 

* Bracton's Notebook, pi. 1213 ; cf. 1220, These cases are quoted by Fitzherbert, 
Abridgement, Briefe, 881, 882. 

' MoKechnie, 409. Cf. Pollock and Maitland, History of English Law, ii. 57. 
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the Q,uia Emptores legislation as illustrated by c. 39 and Bracton's 
Notebook, 1248 (of. Bracton, f. 169), and to the interesting dis- 
putes as to the periods and length of sittings in local courts in 
conjunction with c. 42 ^. 

I should like to say in conclusion that my remarks are not 
intended to lessen the recognition of the great services rendered 
by Mr. McEechnie's book as a guide to the Great Charter in its 
immediate surroundings. But it is greatly desirable that this 
substantial volume should be supplemented by another bearing 
on the history of Magna Carta in succeeding centuries. 

P. VlNOaRADOFP. 
^ Braeton's Notebook, pi. 1730 ; cf. 513. 
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THE DEVELOPMENT OP THE RULE IN 
KEECH Y. SANDFOBD. 

* A CONSTRUCTIVE trust/ said Lord Justice Bowen in the case 
jl\. of Soar V. AsAtoell^, 'is one which arises when a stranger to 
a trust abready constituted is held by the court to be bound in good 
faith and in conscience by the trust in consequence of his conduct 
and behaviour. Such conduct and behaviour the court considers 
as involving him in the duties and responsibilities of a trustee, 
although but for such conduct or behaviour he would be a stranger 
to the trust. A constructive trust is therefore as has been said, 
'' a trust to be made out by circumstances/' ' 

The term ' constructive trust/ however, is used in a wider sense 
than is covered by this statement There need be no trust * already 
constituted ' at all. For instance, a vendor of land after contract 
but before conveyance is said to be a constructive trustee for the 
purchaser, as in the case of Siaw v. Foster^ and other cases. Again, 
if one of several partners entitled to a lease surrenders the lease 
and takes a new one to himself, he is a constructive trustee for the 
others, as the case of FeaiherHonhatigh v. Fenwick ^ shows. Again, if 
a vendor executes a conveyance before he has received the purchase 
money, the purchaser is a constructive trustee for him, as the 
leading case of Mackretk v. Symmons ^ shows, and so on. 

A constructive trust is really a species of trust created by 
implication or operation of law, being distinguished from the other 
sub-class of such trusts, namely resulting trusts, by the characteristic 
of being independent of any intention to create a trust on the part 
of the parties concerned, and the cases in which such a trust arises 
may be conveniently grouped under three heads : — 

1. When a trustee or part owner of property gains an advantage 
from his position as such. 

2. Agents employed by trustees become constructive trustees in 
certain cases ^; and 

3. Where in any other case the legal and beneficial interests in 
property are not combined in the same person ^. 

* [1893] a q, B. at p. 396. « (1 87a) L. R. 5 H. L. 338. 

» (1810) 17 Ves. 398, II R. R. 77, * (1808) 15 Ves. 329, 10 R. R. 85. 

» See for example PunneU v. Hurley (1845) ^ CoU. C. C. 241 ; Bridgman v. GiU (1857) 
24 Beav. 302 ; Lee y. Sankey (1872) L. R. 15 Eq. 204. 

• See Hardoon v. Beiaios [1901] A. C. at p. 123 ; UnderhiU, Trusts and Trustees, 
6th ed., 138. [A construotiye trustee is a person who is not a trustee but is treated 
to a greater or less extent as if he were, according to the nature and analogies of 
the case. Mere knowledge that there is a constructive trust of some kind will not 
tell us much about the quasi-trustee's duties.— Ed.] 
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A couple of recent decisions have brought the first of these 
groups into prominence, and it is to it that this article is confined. 

It is a class of trusts long known to the law — the cases go back 
nearly 250 years — but the leading case illustrating it, which has 
indeed given its name to the class, is the well-known one of KeecA 
V. Sandford decided in 1726^ and commonly referred to as the 
Bumford Market case. In this case Lord Chancellor King decided 
that a trustee of a lease who had renewed the lease in his own 
name and for his own benefit, was a constructive trustee for his 
cestui que trust of the renewed lease, although there was no proof of 
fraud and the lessor had declined to renew for the benefit of the 
cestui que trust. The Chancellor said that the trustee should rather 
have let it run out than have had the lease to himself. 

' This may seem hard, that the trustee is the only person of all 
mankind who might not have the lease ; but it is very proper that 
rule should be strictly pursued and not in the least relaxed ; for i^ 
is very obvious what would be the consequences of letting trustees 
have the lease on refusal to renew to the cestui que use.' 

The ground on which the rule is based is in fact that of public 
policy. ' The trustee's situation in respect of the estate gives him 
access to the landlord, and it would be dangerous to permit him to 
make use of that access for bis own benefit'.' 

It is now well established that this rule is not confined to the 
renewal of leases nor to trustees ^. It is stated in the notes to 
KeecA v. Sandford in White and Tudor*8 Leading Cases in Equity ^ 
in the following terms : — 

* Whenever a person clothed with a fiduciary or quasi fiduciary 
character or position gains some personal advantage by availing 
himself of such character or position, a constructive trust is raised 
by courts of equity, such person becomes a constructive trustee, and 
the advantage gained must be held by him for the benefit of his 
cestui que trust.' 

The following are illustrative cases in which constructive trusts 
of this kind have been held to be created : — 

I. ^ by his will gives £1,000 to his daughters and makes £ and 
others his executors. A*b estate comprises a lease which is renewed 
by the executora The daughters are entitled to the renewed lease 
BO far as may be necessary to secure their £1,000. Holt v. Holt 
(1671) I Ch. Ca. 190. 

1 Select Ca. in Ch. 6i. 

« See EUtpett v. Milktt (1774) 7 Bra P. C. (Toml.) at p. 373 ; QriffinY, Gri^n (1804) 
I Sch. & Lef. at p. 354 ; In re Bits [1903] a Ch. at pp. 57 and 60. 
' See examples 2, 4, 6, 9, 10, &c., p. a6o lelow. 

• 7th ed., vol. ii, 695. 

VOL. XII. T 
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2. A mortgages a lease to B. £ renews the lease. A is entitled to 
the renewed lease on paying B his charges. Rushworth'^ case (1676) 
% Free. 13 ^. ' 

3. A bequeaths a lease of a market to j5 in trust for an infant. 
J9, before the expiration of the term, applies to the lessor for a renewal 
for the benefit of the infant. The lessor declines to grant such 
a renewal, whereupon B gets a lease made to himself. J9 is a trustee 
for the infant. Keeck v. Sandford (1726) Sel. Ch. Ca. 61. 

4. A and B agree to buy property which is subject to incum- 
brances. Some of the incumbrancers make abatements of interest 
and give other advantages to A for his own benefit. He must 
account for .these to -B. Carter v. Home (1728) i Eq. Ca. Abr. 7. 

5. Leasehold property is settled upon trust for A for life and after 
A'b death for B absolutely. A obtains an extension of the lease. 
She is a trustee of the extended lease for )S and cannot devise it by 
her will. Ta$ter v. Marriott (1768) Amb. 668 «. 

6. Leasehold property is settled on A for life with remainders 
over. A applies for a renewal X pays her £3,000 to withdraw 
her application. \i is a trustee of this sum for the remainderman. 
Owen V. WiUiatM (1773) Amb. 734. 

7. Leasehold property devolves on ^ as administratrix and her 
infant son B jointly. A marries J, who thereby acquires the lease- 
hold in right of A, X obtains a renewal in his own name. He is 
a trustee for B, Ex parte Grace (1799) i Bos. & Pull. 376 \ 

8. A by will gives leasehold property to his two infant children. 
B by threats persuades the executors to assign the lease to him and 
then obtains a renewal £ is a trustee for the infants. Mulvany 
V. IHUon (1810) I Ball. & B. 409, la B. R. 43. 

9. A, j5, apd C are partners. B and C, without notice to A^ 
obtain a renewal to themselves of the lease of the partnership 
premises and then dissolve the partnership. B and Care trustees of 
the renewed lease for A in proportion to his share. Featheretonhaugh 
V. Fenwiei (1810) 17 Ves. 298, 11 R. R. 77 *. 

10. A, acting on behalf of himself and his partners B and C^ 
negotiates with X for a lease to be granted to the firm. X, without 
the knowledge of J9 and C, pays A a sum of £12,000 in consideration 

1 See also Rakettrato r. JSreiMr (1728) a P. Wins. 511; contrOj NeslnU v. Tndennick (1808) 
I Ball. & B. 39, 12 R. R. I, but quaere whether this ease is consistent with the autho- 
rities. See White & Tud. L. C. Eq., 7th ed., vol. ii, 702. 

* To the same effect are Raice y. Chichester (1773) Amb. 715 ; Pickering y. Vowles 
(1783) I Bro. Ch. 197 ; James v. Dean (1808) 15 Ves. 236, 8 R. R. 178 ; Eyre v. Dolphin 
(1813) 2 Ball. & B. 290, 12 R. R. 94 ; Rowley v. Oinnever [1897] 2 Ch. 503. 

' This case was explained in In re Biss [1903] 2 Ch. 40, where it was pointed out 
that it was as if A herself had renewed. 

* To the same effect is Geffg v. Fiahwick (1849) i Mac. & O. 294. Compare Gegg 
y. Edmxmdaon (1857) 8 De Q. M.&G. 787, where the action was successfully defended 
on the ground of laches. 
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of bis procuring the firm to take the lease. ^ is a trustee of this 
sum for the firm. Fawceit v. JTAUeiouse (1829) i Russ. & My. 13a, 
3a R. R. 163 ^ 

11. A mortgages a lease to B and afterwards obtains from the 
reversioner a lease for lives renewable for ever of the reversion. 
B is entitled to the benefit of the renewed lease. SmitA v. CAicAester 
(1842) I C. & L. 486. 

12. A lease for lives renewable by custom is settled on trust to 
renew and subject thereto on trust for A for life with remainders 
over. A assigns to X. The assignees of the reversion having refused 
to renew, X buys the reversion in fee. X is a trustee for the 
remainderman. In re Lard RanelapA's mil (1884) 26 Ch. D. 590. 

13. Testatrix bequeaths property held under a lease renewable 
by custom to A for life and after his death for his children in equal 
shares. A renews the lease several times and finally purchases the 
reversion in fee. J is a trustee of the fee. PAillips v. PAillips 
(1884) 29 Ch. D. 673. 

14. A mortgages a lease renewable by custom to B. The lessor 
assigns the reversion in fee and the assignees refuse to renew. 
A buys the reversion in fee from them. He holds it subject to ^'s 
mortgage. Zei^A v. Burnett (1884) ^9 Ch. D. 231. 

Two questions with reference to the extent of the rule applied in 
these cases have lately been the subject of decision. The first is — 
what constitutes a fiduciary relation within the rule ? Apart from 
the cases in which the relation between the parties is that of trustee 
and cestui que trust, executor or administrator and benefic'ary, or 
agent and principal in which the fiduciary character of the relation 
is obvious ^, it is plain that there is a fiduciary relation between 
tenant for life and remainderman. The cases of Taster v. MarrioU 
and others (example 5) and PAillips v. PAillips (example 13) above 
show this. It is equally plain that there is a fiduciary relation 
between mortgagee and mortgagor — RuiAwortKs case (example 2) 
above shows this — and between mortgagor and mortgagee — SmitA 
V. CAicAester and LeigA v. Bumetl (examples 11 and 14) show this. 

There is likewise a fiduciary relation between partners, as appears 
from the cases of FeatAeretonAaugA v. Fenwick and Clegg v. FisAwick 
(example 9) above. 

This, however, seems to exhaust the list. It has been asserted 
sometimes that if a person interested jointly with others in a lease 
renews, he holds the renewed lease in trust for the others — an 
assertion baaed apparently on a passage in the judgment of Lord 

' HicheM T. Omgrew (i8a8) i Run. & My. 150, 3a B. B. 173, is to the same eifect. 
See also BenUey y. Oraven (1853) 18 Beay. 75. 

* See judgment of Bomer L. J. in In re 2'iM [1903] ^ Oh. at p. 61. 

T 2 
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Bathurst in the case of Rawe v. ChichesUr ^, and the case of Palmer 
V. Young \ But the decision of the Court of Appeal in the recent 
case of /n re Biss^ shows this to be erroneous. In that case a lessor 
granted a lease for seven years of a house in which the lessee carried 
on a profitable business. On the expiration of the term the lessor 
refused to renew, but allowed the lessee to remain as tenant from 
year to year at an increased rent. During that tenancy the lessee 
died intestate leaving a widow and three children, one being an 
infant. The widow took out administration to her husband's estate, 
and she and the two adult children, one of whom was a son, 
continued to carry on the yearly tenancy. The widow and son 
each applied to the lessor for a new lease for the benefit of the 
estate which he refused to grant, but having determined the yearly 
tenancy by notice, he granted to the son ' personally ' a new lease 
for three years at a still further increased rent. The administratrix 
thereupon applied to hav& the new lease treated as having been 
taken by the son for the benefit of the estate, and Mr. Justice Buckley 
thinking himself bound by Ex parte Grace (example 7) held that he 
was a trustee of it accordingly. The Court of Appeal, however, 
pointing out that in that case the renewal was made by a person 
in a fiduciary position, whereas in the case before the court the 
'parties were tenants in common who do not stand in a fiduciary 
relation to one another^, held that the son was entitled to the 
renewed lease for his own benefit. 

From the judgment of Lord Justice Collins ^ it would seem that 
in the case of trustees, executors, administrators and agents, and 
also tenants for life there is a conclusive presumption of personal 
incapacity to retain the benefit in such cases. But that in the case 
of mortgagees (and mortgagors ?) and partners there is only a re- 
buttable presumption of fact. The Lord Justice put joint tenants 
also in this category, citing Palmer v. Toung above, but Lord Justice 
Romer showed that from the records and registrar's notebook it 
appeared that that case was one of fraud, and was no authority for 
the proposition for which it is often cited. ' On inquiry into the 
oases,' he said, ' it appears to me, as a result, that a person renewing 
is only held to be a constructive trustee of the renewed lease if in 
respect of the old lease he occupied some special position and 
owed by virtue of that position a duty towards the other persons 
interested.' Such a duty is owed by tenant for life towards 
remainderman, by partners towards each other, and by mortgagee 
to mortgagor and vice versa, but no such duty exists between joint 
tenants or tenants in common, as such ®. 

» (1773) Amb. 715. « (1684) I Vern. 276. » [1903] 2 Oh. 40. 

* See Kennedy v. De Trafford [1897] -A.. C. 18a • p. 56 of the report. 

* It should be noted that CarUr y. Home (example 4, p. 260 above) was not oitod. 
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The second and more recently discussed of the two questions is — 
when does the purchase by a trustee of a lease of the reversion in 
fee simple fall within the rule 1 Plainly it does so sometimes as 
the cases of In re Lord 'RanelagK% willy Phillijf^ v. Piillips^ and 
Lei^A v. Burnett above cited show. Does it do so always 1 This 
is the question that the court had to answer in the case of Bevan 
V. Webb before Mr. Justice Warrington in March last^ The learned 
judge held that it only applied where the lease is renewable by 
contittct or by custom, and he based his decision on two earlier 
cases, namely Sandall v. Russell^ and Longtan v. Wilsby^. In the 
former a testator, being possessed of property under a lease held 
from a college, gave the property to his wife during her widowhood 
with remainders over. After his death the widow renewed the 
lease and subsequently purchased the reversion &om a person to 
whom the college had assigned it. Sir William Grant held that 
the renewed lease belonged to the testator's estate, but that the 
reversion did not. 

* No case,' he said, * was mentioned in which this sort of equitv 
had been carried to such a length. The ground commonly stated, 
on which the renewed lease becomes subject to the trusts of a will 
disposing of the original lease, is that one is merely an extension 
or continuation of the other. But the fee is a totally different 
subject, which the testator had it not in his contemplation to 
acquire or dispose of. Yet if Mi's. Bussell (the tenant for life) had 
purchased from the college, it might be said that she thei-eby 
intercepted and cut off the chance of future renewals and con- 
sequently made use of her situation to prejudice the interests of 
those who stood behind her; and there might be some sort of equity 
in their claim to have the reversion considered as a substitution for 
those interests ; although, as I have already said, I am not aware of any 
decision to that effect ^ But here the situation of the parties was 
altered by the act of the landlord without any intervention of the 
tenant for life. The college had aliened the property to an individual. 
The benefit attending the tenant right of renewal with a public body 
was gone. A lease at a rack rent was all that was to be expected 
from the private proprietor. Mrs. Bussell's purchase from the first 
vendee wrought no change whatever in the situation of those who 
had had interests in the lease as a college lease. Before she bought, 
it had become a lease that must expire at the end of fourteen years. 
Whether Mr. Hull (the purchaser of the reversion) sold or kept the 
reversion was a matter of indifference to them.' 

In Longton v. WUsby Mr. Justice Stirling simply followed 
Sir William Grant, quoting the passage above set out. The matter 

* [1905] I Ch. 620. " (1817) 3 Mer. 190, 17 R. R. 56. 
' (1897) 76 L. T. 770. 

* This is the point since decided by the Court of Appeal against the trustee in 
rAtStjw y. PhtOtps, p. 261 above. 
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therefore wholly rests on Sir WiUiam Grant's reasoning. Now it 
will be seen that the latter says ' the ground commonly stated, on 
which the renewed lease becomes subject to the tinists of a will 
disposing of the original lease, is that the one is merely an extension 
or continuation of the other'; and no doubt this has been said from 
time to time from RushtDorth*$ case downwards. But it will be 
observed that this is not the ground on which the rule was based 
in the leading case of KeecA v. Sandford^ or in BUtcett v. MiUeit, 
Griffin V. Oriffin and In re Bus. In all these cases it was put on the 
ground of public policy — the danger to the beneficiary. 'The 
trustee's situation in respect of the estate gives him access to the' 
landlord, and it would be dangerous to permit him to make use of 
that access for his own benefit,' to repeat the passage quoted above. 
It is submitted that this reason accounts much better than the other 
for cases like Otcen v. Williams and Faiceelt v. Whitehattse above, and 
if it be correct it is not easy to see why it should not be applied 
to the purchase of the reversion as much as to the renewal of a lease. 
The application of the rule to the latter is not confined to cases in 
which the lease is renewable by contract or custom ^. Why should 
the former 1 Is not the danger to the beneficiary likely to be as 
great in the one case as in the other ^ ? 

The point urged by Sir William Grant that although if the 
purchase had been from the original lessors, the college, a trust 
would have been raised, yet, since the college had aliened the 
property to an individual, ' the benefit attending the tenant right of 
renewal with a public body was gone,' seems immaterial if In re 
Lord EanelagVs will (example I2) and Leigh v. Burnett (example 14) 
are coiTect decisions. 

It is submitted that the introduction of the distinction as regards 
the purchase of the reversion, between leases renewable by contract 
or custom and those to which no such ' tenant right ' is attached, 
while no such distinction is drawn as regards the actual renewal of 
the lease, imports into this branch of the law an ' inelegantia ' 
which destroys the symmetry of the rule and makes it moi-e difficult 
of application, which is inconsistent with several of the decisions 
and which ought not to be admitted without more careful considera- 
tion of the principles on which the rule is based than has yet been 
given to it 

Walter G. Hart. 

^ See per Romer L. J. in In re Bias [1903] a Ch. at p. 60, and per Warrington J. in 
Betan v. Webb [1905] 1 Ch. at p. 630, correcting in this point the report of Longton 
V. WiUbyBhoye, 

' Sir WiUiam Grant himself pointed out the danger in Hardman v. Johfuon (18 15) 
3 Mer. 347, 17 R. R. 95, although he decided against the cestui que trust without 
giving any reasons for his decision. 



265 



FUTURE INTERESTS IN LAND. II. 

THE fact that Mr. A. M. Kales, in the April number of this 
Review, has made my last article on this subject ^ the text of 
a novel and decidedly startling thesis, must be my excuse for 
returning to a topic on which others are more competent to speak. 
And certainly the peculiar state of uncertainty in which recent 
judicial decisions have left the law, renders it desirable that some- 
thing in the nature of detached ciiticism should be brought to bear 
upon it. 

I observe with pleasure that Mr. Kales has adopted the termino- 
logy which I ventured to employ in my last article, to distinguish 
between the feudal conception of a remainder and the less technical 
notion of an executory interest which grew up round the practice 
of Uses. But I could wish that he had realized more clearly that, 
in suggesting this terminology, I was really careful to select words 
which should remind us of essentials rather than accidentals. The 
essence of a common law remainder is, not that it may (or might) 
conceivably fail through unreadiness to take effect in possession on 
the expiry of the particular estate, but that it was clearly intended 
to take effect on, and only on, the expiry of the particular estate — 
in other words, by way of succession. On the other hand, the 
essence of executory interests is not that they may fail for remote- 
ness, but that they must take effect, if at aU^ by way of interrup- 
tion. Failure is, in each case, the result, not the cause, of their 
essential features. And so I humbly think that my criticism of 
Professor Gray's statement, that * there are, strictly, no equitable 
remainders/ was well founded^. For, though an equitable re- 
mainder does not fail for abeyance of seisin, yet it does not, either, 
take effect by way of interruption of any previous estate, even 
though an interval of time elapse between its vesting and the expiry 
of the particular interest. For the estate is, all the time, in the 
trustees, and remains unaffected by the vagaries of the equitable 
claims on the beneficial proceeds^. Motor cars, as at present 

* Law Quabtbrlt Revikw, vol. xx, pp. 280-91 (July, 1904). 

' The Rule against Perpetuities, p. 71. 

' The same rule holds, of course, of contingent remainders in copyholds ; for the 
seisin is in the lord {PUkerfgiU v. Orey (i86aj) 30 Beay. 3*53). The common law was 
perfectly logical on the i>oint It demandea no more sacrifices than the principle 
required. 
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known, are liable to explode and break down. But, if these re- 
grettable features could be eliminated by the progress of mechanical 
invention, would Professor Gray and Mr. Kales say that motor cars 
had ceased to exist ? 

Mr. Kales' main proposition is, as I have said, startling enough. 
It is to the effect that, independently of the Contingent Remainders 
Act of 1877, legal contingent remainders have, as the result of 
recent decisions, ceased to be affected by that possibility of failure 
which, for upwards of three centuries at least, was one of their 
recognized features. Mr. Kales argues that the chief practical 
interest of his thesis lies in the fact that many countries, notably 
several of the most important States of the American Union, 
though they have adopted English principles of Land Law, have 
not enacted legislation similar to the Contingent Remainders Act, 
1877. He argues that, if his thesis is sound, there is no necessity 
for such legislation. The acceptance of English judicial authority 
on the subject would render contingent remainders indestructible 
at once. But Mr. Kales' view, if it be correct, is of practical 
importance in this country also. For (as is well known) the 
Contingent Remainders Act, 1877, is not retrospective. And there 
must be hundreds of contingent remainders, created before 1877, 
still waiting to take effect on English land. Are these indestruc- 
tible? If, under a settlement made in 1876, land stands legally 
limited, on the death of A, to the eldest son of his unmarried 
brother B (both A and B having been bom before the date of the 
settlement), are we to say that ^s eldest son, though he should not 
be bom till twenty years after A'b death, could claim under the 
settlement ? It may be so ; but there are one or two remarks to 
be made before the affirmative can be accepted. 

In the first place, we must remember that the Act of 1877 imposed 
a most important restriction on the scope of its healing power. 
Its effect is far too broadly stated by Mr. Kales (p. 118). He very 
properly mentions that the Act is not retrospective ; but he fails 
to mention that it only applies to a contingent remainder ' which 
would have been valid as a springing or shifting use or executory 
devise or other limitation, had it not had a sufficient estate to 
support it as a contingent remainder.' Further, he omits to state 
that, if it is validated by the Act, it is to ' be capable of taking 
effect in all respects as if the contingent remainder had originally 
been created as a springing or shifting use or executory devise or 
other executory limitation.' 

Now this Act, with its single section, shows every sign of having 
been drafted with extreme care^ by a draftsman familiar with the 
technical rules of Real Property law. It differs widely from the 
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analogous section of the Real Property Act, 1845. The latter 
statute contains neither the restrictive nor the enabling qualifica- 
tions of the Act of 1877. It simply enacts, that any contingent 
remainder existing after December 31, 1844, s^&U ^ ^ capable of 
taking effect 'notwithstanding . . • forfeiture, surrender, or merger 
of any preceding estate of freehold', in the same manner, in 
all respects, as if such determination had not happened.' Under 
the Act of 1845, the remainder would still take effect (if at all) as 
a remainder, i. e. at the moment at which the particular estate would 
naturally have expired, had there been no forfeiture, surrender, or 
merger. On the one hand, it would not take effect in possession 
one day the sooner for the fact that the particular estate was 
destroyed ; on the other, it would equidly fail if, at the natural 
expiry of the particular estate, it was not immediately ready to 
take effect in possession. By the express words of the statute, it is 
to be capable of taking effect * in the same manner, in all respects, 
as if such determination had not happened/ Nothing could be 
more precise or emphatic. 

Contrast the wording of the Act of 1 877. And first the restrictive 
clause. The Act only applies to a contingent remainder 'which 
would have been valid as a springing or diifting use or executory 
devise or other (executory ^) limitation, had it not had a sufficient 
estate to support it as a contingent remainder.' What are we to 
understand by this carefully worded restriction 1 No doubt it is 
intended, in the first place, to affect the well-known rule of law, to 
which the Courts even now pay lip homage, but which in 1877 
was part of the Ark of the Covenant, that a limitation capable of 
being construed either as a contingent remainder or as an executory 
interest must always be construed as the former. So strictly was 
this rule observed that, even so late as 1824, the full Court of King's 
Bench had allowed a future interest to be destroyed by a common 
recovery of the life estate upon which it was dependent, even 
though the Court admitted that, in certain events, the limitation 
might have operated as an executory devise, and therefore have 
created an indestructible interest^. But the Act of 1877, in its 
restrictive clause, did not merely aim at ending this rule of con- 

' The section interpolates tke words ' and, if created before the passing of this 
Act shall be deemed to have been.' But, as the Act expressly limits its operation to 
remainders existing after December 31, 1844, these words are entirely unnecessary, 
if not positively mischievous. They raise a doubt whether a remainder which haa 
in fact failed before the given date, must be ' deemed ' to have survived for the 
purposes of thd Act. This can hardly have been the draftsman's intention ; for 
the consequences of such an enactment would have been revolutionary. 

' Apparently the Act has no application to terms of years limited by way of 
contingent remainder after other terms. 

' This word is not in the Act ; but it is obviously implied. 

* HeHmi v. SOlty (1824) a B. & C. 936. 
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Btruction ; it bad an even more important end in view. It desired 
to limit its operation to those contingent remainders which should 
fall within the Rule against Perpetuities, a rule which, at that time 
at any rate, was not deemed to prevent the operation of contingent 
remainders cts remainders. The Act did not attempt to impose the 
Rule against Perpetuities (to which indeed it does not expressly 
refer) upon contingent remainders operating as such. But there 
can be little doubt that the policy of the Act, in restricting the 
scope to remainders which are deemed to conform to the Rule, gave 
a powerful impetus to the tendency, which, as is well known, has 
recently been manifested, to bring all future interests within the 
Rule\ I do not wish to discuss that tendency here ; but, as Re 
Ashforih has been decided since my last article was published, I may 
point out that Farwell J. there pushed the tendency to its extreme 
length, by holding a contingent remainder void ah initio as a per- 
petuity, though it might very well have come into possession 
within the limits of the Rule. Hitherto, contingent remainders 
have, as respects perpetuities, been judged by their operation, not 
by theii* creation ; now they are to be judged by their creation as 
well. The decision in Re Ashforth undoubtedly adds weight to 
Mr. Kales' thesis as a plea of policy. Whether it justifies it as 
a statement of existing law is another matter. 

We must now turn to the enabling clause of the Act of 1877. 
And, here, it is not sufficient to say merely that the Act has enabled 
the contingent remainders to which it applies .to take effect not- 
withstanding the previous determination of the particular estate. 
It enables them to take effect ' in all respects as if the contingent 
remainder had originally been created as a springing or shifting 
use or executory devise or other executory limitation.' 

Now the liability to failure owing to the expiry of the particular 
estate was not the only point in which, before the Act, a contingeut 
remainder differed from an executory limitation. It was a very 
common practice for a contingent remainder to be defeated by the 
tenant of the particular estate suffering a common recovery, which 
thereupon gave him a tortious fee ; and it is a singular fact, that, 
after the abolition of Fines and Recoveries by the Act of 1833, 
a so-called * statutory release * under that Act was held to have 
a similar effect *, though it does not appear possible to discover the 
slightest authority for such a ruling in the Act itself. But, of. 
course, such a practice could only be carried through with the 

* Re Froti (1889) 43 Ch. D. 246 ; Re Ashjorth [1905] i Ch. 53.1?. 

■ PickengiU v. Qrey (186 a) 30 Beav. 35 a. It may be noted that, though the Act of 
1845 annuls the tortious operation of a feoffment, nothing is said about the tortious 
operation of a recovery, or a statutory substitute thereibr. 
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connivance of the remainderman, who would otherwise have been 
entitled to enter for a forfeiture of the life estate. 

There would appear now to be no object in procedure of the kind 
reported in Pickersgill v. Grey ; for it certainly would not benefit 
the person who resorted to it. But, supposing it to take place, it 
would be a nice question whether the result might not be actually 
to accelerate the coming into possession of the contingent remainder 
which, under the law as it stood before 1845^ it would have 
destroyed. Suppose, for example, a limitation to A (a bachelor) 
for life, remainder to his eldest son in tail, remainder to £ in fee. 
A^ colluding with B^ executes a * statutory release' under the Fines 
and Recoveries Act. A then has a son bom. If the limitation in 
favour of this son had really been an executory interest, it would 
have taken effect at once, the prior interest oiA being gone^. Under 
the Act of 1845, the remainder to A'b eldest son could not have 
been accelerated ; because that Act required it to take effect ' as if 
such determination had not happened.' But, supposing the settle- 
ment to have been made since 1877, it would ' be capable of taking 
effect in all respects as if ' . . . lY had originally been created 09 an 
executory limitation. 

This, then, is the a priori esse which Mr. Kales has to meet: that 
the Act of 1877, with its careful and special phraseology, evidently 
adopted by a draftsman familiar with the technicalities of his 
subject, accomplished at least something. Now for the evidence 
on which Mr. Kales bases his thesis, that the Act is a mere 
superfluity. 

And, in the first place, it will be observed, on a glance at the 
decisions on which Mr. Kales relies, that they are of a singularly 
uniform type. With the exception of Re Wright^on [1904] 2 Ch. 95, 
about which there will be a word to be said, they are all cases in 
which the Court was called upon to decide, not whether a particular 
limitation took effect^ but how many members of a class could 
claim under it It may be said that, for strictly scientific purposes, 
there is no difference in kind between the question whether a gift 
to ^ or a gift to £ is to take effect> and the question whether both 
A and B^ under a valid gift to class J, can qualify as members of 
that class. No doubt in both cases the dispute ultimately resolves 
itself into the question whether ^ or ^ is to get certain property ; 

^ Biackman t. Fyih [189a] 3 Ch. 309. No doubt this would depend a good deal on 
the way in which the remainder had been worded, e. g. if it had expressly been 
limited ' after the death of A,* doubtless it could not take effect in possession, even 
now, in A*% lifetime (^see HammingUm v. KidvoeU (1588), quoted by Anderson C.J. 
in Lampefa case (161 3) 10 Rep. 5a a). But if the more usual words 'and from and 
after the determination of that estate' had been employed, it would be difficult to 
argue that an executory limitation could not take effect on a determination by 
merger or forfeiture of the preceding estate. 
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but it 18 one thing to pronounce a limitation valid or invalid per %e^ 
and a somewhat different thing to pronounce that a limitation, 
though valid, will operate to confer benefits on certain members of 
a class, and yet will not include other members of precisely the 
same class. Even the Olympian serenity of their lordships' minds 
has obviously been stirred by a desire to make an admittedly valid 
gift as comprehensive as possible, while admitting that the validity 
of a disputed limitation must be sternly decided by legal principles. 
I have not space to go through the cases ; but, to show Mr. Kales 
that I have weighed his evidence carefully, I enumerate under the 
statement at the beginning of this paragraph, the cases of Cunliffe 
V. Brancker (1876) 3 Ch. D. 393, AHley v. MicilefkwaU (1880) 15 
Ch. D. 59, Re Lechnere and Lloyd (1881) 18 Ch. D. 524, Mile9\. 
JarvU (1883) ^4 Ch. D. 633, Dean v* Lean [1891] 3 Ch. 150, and 
Blackman v. Fjfsk [189a] 3 Ch. 209. 

Nov it is plain to any one who reads the judgments in these 
cases, that they are all, in effect, influenced by the decision in 
Fe9ting v. AUen^, That was also a case of a gift to a class, viz. 
(after a life estate to M.H.J.) 'to the use of all and every the 
children of her the said M.H.J. who shall attain the age of 21 
years.' M. H. J. died, leaving three children, who were infants at 
the time of her death. It was held that none of M. H. J.'s childi*en 
could take under the gift ; and this decision was clearly good law. 
But it was further held, that the persons who, as alternative re- 
maindermen, were to take ' for want of any such issue,' could not 
take either, because at M. H. J.'s death it could not be ascertained 
that none of her children would eventually attain twenty-one. No 
wonder that the latter part of the decision has provoked hostile 
comment. Apparently, it was not seriously considered in the 
judgment of the Court, which dismissed the point with the brief 
remark that * neither is it possible to say that tiiere was at her (the 
tenant for life's) decease a failure of her issue who should attwi 
21 years.' And yet this practically amounts to saying that though, 
gvd the will, M. H. J.'s children were not qualified to take, yet they 
were qualified to exclude others from taking. 

The pity is, that the indignation excited by Festing v. Allen has 
been vented on the really unassailable side of the judgment. As 
was afterwards cleaj-ly recognized in several cases, the first part 
of the decision could not, as a matter of law, have been impeached. 
But an examination of the cases quoted in support of the latter part 
by Mr. Daniel, the counsel for the heir-at-law, seems to disclose no 
ground of justification for that ruling ; while, on the other hand, 

» (1843) 12 M. & W. 979 ; 67 R. R. 339. 
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the authorities relied on by Mr. Malins, and by the counsel for the 
second class of i-emaindermen, seem to show conclusively that 
a conditional limitation ^ over may operate, even though the condi- 
tion has not been literally fulfilled. As Lord Brougham said, in 
the cited case of Mackinnon v. Sewell ', effect is given to the second 
limitation ' by treating it as a gift over upon the removal out of the 
way of the preceding interests, in whatever manner that removal is 
effected.' And this decision was followed in the case of JTilson v. 
Mounts It is true that Mr. Daniel objected that the cases quoted 
in support of this view only related to personalty. But, ucibrtu- 
nately, he himself quoted the case of Avelyn v. Ward ^, which was 
a decision by Lord Hardwicke on realty, almost exactly on all 
fours with Festing v. AUen. And there Lord Hardwicke said : 

' I know no case of a remainder or conditional limitation over of 
a real estate, whether by way of a particular estate, so as to leave 
a proper remainder, or to defeat an absolute fee before by a condi- 
tional limitation ; but if the precedent limitation, by what means 
soever, is out of the case, the subsequent limitation takes place.' 

In fact it would seem as if a vigorous attack on the latter part of 
the decision in Festing v. Allen^ carried to the House of Lords, must 
have succeeded. 

Be this as it may, the impression that Festing v. Allen was hard 
law no doubt encouraged attempts to evade it; and the well-known 
series of decisions to which Mr. Kales refers shows the line of attack. 
It was admitted that the first rule in FeHing v. Allen had no applica- 
tion to executory limitations. If, therefore, counsel for the future 
interests in question could persuade the Court that such interests 
were in truth created by executory limitation, their object would 
be gained. And, accordingly, the Courts did hold, in Be Leehmere 
and Lloyd, Miles v. Jarvisj Dean v. Dean, and Blackman v. Fyehj that 
the interests in question were by way of executory limitation, on 
the ground that, as Chitty J. admirably put it in Dean v. Dean ^ 
* the testator has used such a form of gift as, on the £Etce of it, is 
inapplicable to a remainder.* This precise language was, of course, 
necessary, to evade the well-known rule that a limitation which 
might take effect as a remainder cannot be construed as creating 
an executory interest. And, no doubt, it is rather a subtle dis- 
tinction to say that, while the mere intention of the testator to 
defeat the rule in Feeling v. Allen would be inoperative, yet an 



* The difference between a conditional limitation and a trae condition subsequent, 
in this connexion, is elegantly explained by Lord Hardwicke in Avdyn v. Ward 
(1750) I Ves. Sen. 422-3. 

• (1833) 3 My. & K. ai3 ; 39 R. R. 181. • (1840) a Beav. 397. 
II Ves. Sen. at p. 4aa. 
I 3 Ch. at p. 155. 



• C1S9O 



272 The Law Quarterly Review. [No.lxxxiii. 

intention to create a limitation which would escape that rule is 
effectual. But the distinction is, with due respect to Mr. Kales, 
perfectly logical And that the Courts will not fiEiil, in a proper 
case, to uphold it, is proved by the recent decision in S^mes y. Symes^ 
(which Mr. Kales seems rather to shirk). For there Mr. Justice 
North, although he expressly referred to the Lechmere and Llo^d 
cases, held that the limitations in dispute were remainders pure 
and simple, and came under the first rule in Festing v. Allen. 

Even, therefore, where it is a matter in dispute only between the 
different members of the same class, the Courts have within the last 
ten years acknowledged the application of the rule whose existence 
Mr. Kales professes to doubt. And, as I said before, I believe there 
is absolutely no case in which a gift to a single person has been 
validated on the ground that, though it failed as a contingent 
reminder, it could take effect as an executory limitation under the 
Lechmere and Lloyd rule. Even if there were, it would not prove 
Mr. Kales' thesis, unless it clearly admitted that the limitation in 
question created a remainder. 

Finally, I wish to point out, that Mr. Kales has ventured to quote 
two cases which, as it seems to me, far from supporting his thesis, 
are absolutely fatal to it. 

The first is the case of Cunlife v. Brancker, decided by Sir George 
Jessel in the year 1876. In that case a testator devised lands to 
trustees, to the use (after a term) of J.C. for life, and ' immediately 
after the decease of the said J. C (subject to a power of appoint- 
ment which was not exercised) to the * use of such children of S. C. 
(wife of J. C.) as should be living at the death of the survivor of 
J. C. and S. C. and the issue of such of them as should be then dead 
leaving lawful issue then living.' J. C. died before his wife ; and, 
when she died, her children claimed under the devise. Witli the 
most evident reluctance. Sir George Jessel held, that the limitations 
in favour of S. C.'s children were legal contingent remainders, and 
that, not having been ready to vest at the death of the tenant for 
life, they failed. His view was upheld by an unanimous judgment 
of a strong Court of Appeal (James, Mellish, and Baggallay L. JJ.); 
and, indeed, the only real question in the case was : whether the 
limitations, being created by a will, could possibly be held to be 
equitable ? 

The next year the Contingent Remainders Act was passed, 
evidently as a consequence of this decision, and probably at the 
instigation of Sir George Jessel himself. And Mr. Kales tells us 
that it was really unnecessary ! 

* [1896] I Ch. 373. 
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The latest case quoted by Mr. Kales in support of his thesis is 
Be Wrightson^, In that case, there were elaborate limitations of 
a series of contingent remainders in a carefully drawn will. But 
an inartistic person had added a codicil, by which it was provided, 
that no devisee or appointee of real estate under the will should 
have ' a vested interest therein ... or be entitled to the possession 
thereof, until the attainment of the age of twenty-four years.' The 
Court of Appeal, affirming Farwell J., held that the effect of the 
codicil was to make all the limitations executory, according to the 
rule in the Lechmere and Lloyd cases. But, as the limitations were 
clearly bad as executory devises (because they offended against the 
Rule against Perpetuities), the Court held that there was an in- 
testacy. It is difficult to see how this decision helps Mr. Kales' 
thesis. It is true that counsel for the heir-at-law made a faint 
attempt to argue that, even if the will and codicil had created legal 
contingent remainders, these would have been equally bad. But 
the Court absolutely ignored this point, which indeed is not material 
to Mr. Kales' thesis. What is material is, that counsel for the infant 
plaintiff appears to have made'Hio attempt to argue that his client 
could claim as a contingent remainderman when he attained twenty- 
four. His whole argument aimed to show that the remainders 
created by the will were vested — an argument which was really 
untenable. Of course the Act of 1877 would not have helped him ; 
for the limitations in question were invalid as executory devises. 

Mr. Kales' argument seems to me to amount to this : that because 
the Courts have held certain particular forms of limitation to have 
created executory interests, which are, of course, incapable of failure 
through abeyance of the seisin, therefore all future limitations must 
be so treated. As the Court has, in every such case, given elaborate 
reasons why, in its opinion, the limitations in question did not 
create contingent remainders, it seems rather hard on their lord- 
ships to treat their careful distinctions as mere subterfuges. 
Whether the two classes of future interests, which have existed 
side by side in English law for nearly 400 years, ought now to be 
assimilated, is a question of policy which I do not propose to discuss 
here. It may even be that such an assimilation may eventually be 
brought about as the result of judicial decisions. All I wish to 
point out is, that such a result has not yet been reached. 

Edward Jenks. 

1 [1904] a Ch. 95. 
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NOTES ON MAINE'S « ANCIENT LAW (cofUinued). 

Chapter IV. Note O. Medieval and Modem Treatment of the Law 
of Nature: Bracton: FrencA PMicists. 

MUCH that has been written about the Law of Nature in 
modem times is, as Maine says, extremely confused. This 
may be due to several causes, but one cause which would alone be 
sufficient is the neglect of the scholastic tradition, amounting to 
practical oblivion, which followed on the Reformation controversies. 
Hooker was the latest English writer who possessed the tradition, 
and accordingly stated a consistent and intelligible doctrine. What 
the canonists and schoolmen added to the classical Roman theory 
was the identification of the law of nature with the law of God 
revealed in human reason : in this way they recondled the temporal 
authority of the Corpus luris and the moral authority of the 
philosophers (for Aristotle and Cicero, though heathens, had be- 
come almost sacred by orthodox commendations) with the spiritual 
authority of the Church. The natural revelation through reason 
and the supernatural revelation committed to the Chui-ch are 
equally divine, and cannot contradict one another; and the law of 
nature is no less paramount to any positive rule or custom of 
human origin than express revelation itself. The risk of this 
doctrine being turned against the Church or the Pope was, no 
doubt, serious, as later events proved; but it had to be taken. 
Hence the scholastic theory of the Law of Nature, though attempts 
were made to use it for the most opposite purposes, was on the 
whole rationalist and progressive. Indeed it had several points of 
affinity with the utilitarian doctrine of our own times, although 
the founders of that school, who may be said to have neglected 
history on principle, were unaware of the fact. Natural justice 
had been identified by Epicurus with an agreement among men for 
their common advantage to abstain from harming one another (see 
Bryce, Studies, ii. 127). In the fourteenth century we actually 
find communis ulilitae a current term with William of Ockham and 
others, and it is used to denote a criterion for ascertaining what 
the Law of Nature prescribes ; and this was only the develop- 
ment of a tendency already visible in St. Thomas Aquinas. Maine 
perceived the analogy, and suggested that it might not be too 
fanciful to call Natural Law the ancient counterpart of Benthamism 
(p. 79)- 
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Beyond the fundamental principles of natural justice^ we may 
deduce by natural reason various rules which may or might be 
convenient in the absence of competent jurisdiction, but, as they 
are in matter of convenience and not of absolute right, may be 
modified by the law of the land. Rules of this kind were said to 
be secondiury ; and the so-called ' state of nature ' is, from the point 
of view of the schoolmen, merely human society conceived as 
governed by the ' secondary law of nature ' in default of positive 
ordinance, or any human society so far as it is actually found in 
that condition. Thus duiing a great part of the Middle Ages most 
of what we know as the law of contract was left to the law of 
nature, which was supposed to be the ultimate authority for the 
custom of merchants. Nothing can more strongly illustrate the 
confusion which resulted from neglecting this distinction than the 
modem belief that natural law as a whole depends on the ' state of 
nature,' or assumes it to be better than civilization. The scholastic 
habit of mind was alien from ours in many ways ; but at any rate 
the schoolmen took some pains to know what they were talking 
about. 

Hooker's statement of the first principles, as understood down to 
the sixteenth century, is quite accurate, and perhaps the moftt 
profitable for English readers. The law of nature is a law of reason. 
Its rules * are investigable by Reason, without the help of Revela- 
tion supernatural and divine ... the knowledge of them is general, 
the world hath always been acquainted with them ... It is not 
agreed upon by one, or two, or few, but by alL Which we may 
not so understand, as if every particular man in the whole world 
did know and confess whatsoever the Law of Reason doth contain; 
but this Law is such that being proposed no man can reject it as 
unreasonable and unjust. Again, there is nothing in it but any 
man (having natural perfection of wit and ripeness of judgment) 
may by labour and travail find out.' But the Law of Nature does 
not include all binding laws : * we restrain it to those only duties, 
which all men by force of natural wit either do or might under- 
stand to be such duties as concern all men ' (Eccl. PoL I. viii. lo). 
A strange contrast to Hooker's dear apprehension and intelligent 
use of the medieval tradition is presented by the loose talk about 
the law of nature and the law of reason (apparently supposed to be 
different things) in Sir Henry Finch's * Discourse of Law,' published 
in 1613. Before the middle of the eighteenth century the conception 
of ' the aboriginal reign of Nature ' had gained a footing, and the 
confusion was complete. No less a man than Montesquieu thought 
natural law could be defined merely as the rules that would have 
been appropriate for men living before the formation of civil society 

TOL. XXI. u 
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(Esprit des Lois, I. ii). The vitality of the old doctrine had in 
truth passed into the new seience built on its foundations by 
Grotius and his successors ; and such ornamental references to the 
law of nature as occur in Blackstone and other English writers of 
his time are echoes of contemporary or recent Continental publicists 
whose real subject-matter was the Law of Nations in its modem 
sense. Li later Continental and especially German usage natural 
law is taken, by a consideitible but legitimate extension, to denote 
all speculative construction in jurisprudence and politics as con- 
trasted with the purely historical or comparative study of institu- 
tions ; in the terms most familiar to English readers, it covers the 
whole ground of general jurisprudence and the theory of legislation. 
Herbert Spencer's volume on Justice and the essays of the Fabian 
Society would alike be classed as books of Naturrecht. Writers of 
the historical school who consider the Law of Nature obsolete 
include British utilitarian doctrine in their condemnation as a 
matter of <M>urse, as being a mere branch of it. 

There are some incidental statements of Maine's in this connexion 
which need comment. What is said about the unquestioning respect 
paid in the Middle Ages to written texts is undoubtedly true, and 
is indeed rather understated. Reverence for any plausible show of 
authority was not confined to theology or law, and it was not 
necessary that the text quoted should purport to have any obligatory 
force^ or that the sense in which it was quoted should be the natural 
one. Aristotle was nearly as good authority as the Bible, though 
not quite ; Cicero was only second to Aristotle; and the Corpus 
luris was ' written reason ' even in jurisdictions where it was not 
binding. But in default of the Vulgate or the Philosopher, learned 
writers were glad enough to quote Virgil or Ovid or Lucan, though 
without any intention of putting them on a level with Scripture. 
Maine's particular illustration from * the plagiarisms of Bracton ' is 
unfortunate. I do not know on what book or man having a pre- 
tended knowledge of Bracton he relied ; certainly there were very 
few men living forty-five years ago who had studied Bracton to 
such purpose as to be qualified to inform him, and certainly he had 
not then made any critical examination of his ovm; but the 
solution of the historical enigma which Maine, with great reason, 
found in Bracton's alleged wholesale borrowing from Roman law is 
simply that the fact is not so. Not one-thirtieth of Bracton's 
matter, instead of a third as affirmed by Maine's unknown authority, 
is taken from the Corpus luris (Maitland, 'Bracton and Azo,' 
Selden Soc. 1895, p. xiv, which see on the whole matter). Bracton 
used Roman law, chiefly through Azo's famous gloss, partly as 
a systematic framework and pai-tly as a store of written reason to 
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fill up gaps in English learning. He had no thought of putting it 
off on his countrymen as 'pure English law/ any more than 
a lawyer at Paris would have sought to put it off as pure Parisian 
custom; there is no concealment of its origin. When actual 
English custom wais contrary to Roman law, Henry of Bratton 
(for such, it is now known, was his real name) did not hesitate to 
deny the Roman propositions. 

Further, it is at least misleading to say that 'the systematic 
study of the Roman law was formally proscribed ' in England. 
The only prohibition of which there is any evidence was confined 
to London ; it is doubtful whether its purpose was to hold clerks 
in orders to their proper study of the canon as distinguished from 
the civil law, or to pi-event London teachers from competing with 
the civilians of Oxford (Pollock and Maitland, £L E. L., i. 102). 
Roman law was not only taught at Oxford and Cambridge without 
interruption, but sometimes though not often cited, at least in 
a general way, in the King's Courts (Selden ad Fletam, pp. 528- 
530)^. There is no reason whatever to suppose that any one 
thought it needful or expedient to protect the Common Law 
against a Roman invasion. Blackstone (Comm. i. 20-22) con- 
trived, by accumulating mistakes, to draw an imaginary picture 
of English aversion and contempt for the civil law. Li the case 
cited by him, Y, B. 22 Ed. UL 14 (not 24), what really happened 
was this. Counsel said, by way of preliminary objection, that the 
Court had no judicial knowledge of what the civilian — or rather, 
in the case in hand, canonist — process of inhibiiio navi operii was : 
to which Justice Shardelowe replied in effect : ' That is only what 
they call restitution in their law, so we think nothing of your 
point ; you must answer to the merits ' ; and the argument pro- 
ceeded accordingly. Nothing here shows very gross ignorance, 
although the language might not satisfy a learned civilian; the 
Court, so far fix)m treating Roman words of art as nonsense, 
professed to imderstand them quite enough for the purpose in 
hand; and the only contempt in question was that of an abbot 
who was chaiged with having cited a prior to his court at Avignon 
and persisted in disregard of the king's prohibition. But in the 
nineteenth century an over-zealous Romanizing lawyer called 
Shardelowe an old savage on the strength of Blackstone's mis- 
understanding. What is really curious in the matter is that 
Blackstone appears to have been misled by Selden (ad Fletam^ 

^ Selden speaks of two cases in a certain Inner Temple MS. of Tear Books of 
Ed. II where Roman texts are even cited with precise reference in the accustomed 
form of civilians. But this MS. is not now to be found, and, such references being 
otherwise unknown in other extant Tear Books, it is safer, as my learned friend 
Prof. MaitLand suggests, to think that they were added by a specially learned scribe. 

u a 
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p. 533). who cites this to prove that Roman law had become unknown 
in the King's Courts in the reign of Edward UI, though he does 
not use anything like Blackstone's rhetorical language about 
contempt and aversion. With all respect for Selden, I see no 
room for doubt that he did misunderstand the case; perhaps he 
was nodding a little, for he calls Shardelowe J. * Shardus.' His 
general thesis that knowledge of Roman law in England^ except 
among professed canonists^ declined rapidly after the reign of 
Edward II, is doubtless correct. But there was no question of 
hostility. Not the fourteenth or thirteenth but the sixteenth 
century was the time of recrimination between common lawyers 
and civilians, and perhaps of some real danger to the Common 
Law (Maitland, ' English Law and the Renaissance ' ; Pollock, ' The 
Expansion of the Common Law,' p. 88). 

Maine's remarks on the enthusiasm of French lawyers for natural 
law (p. 83 sqq.) seem rather to ignore its general reception by 
Continental publicists; though the centralization of the French 
monarchy no doubt made it easier for them to have somethmg 
like uniform official doctrine. The enfranchising ordinance of 
Louis Hutin cited at p. 94, which asserts that all men ought to be 
free by natural law, repeats an earlier one issued by Philip the 
Fair in 13 11 (Joum. Soc. Comp. Legisl., 1900, pp. 426, 427). It 
is not very clear that the framers of this ordinance were thinking 
of the Roman maxim 'omnes homines natura aequales sunt' (or 
rather ' quod ad ius naturale attinet omnes homines aequales sunt ^ : 
Ulpian in D. de div. reg. 50, 17, 3a); for the general tone is 
decidedly more religious than secular, and the Church had always 
favoured manumission as a pious work. If they had wanted to 
vouch the authority of the Digest that slavery was not recognized 
by the law of nature, they might easily have made the reference 
more pointed. That Ulpian did not mean to preach an ethical or 
political creed of equality is, as Maine says, plain enough; his 
assertion is that slavery (like other inequalities of condition) is 
justified only by positive law. At the same time no niedieval 
publicist who desired to use the passage for his own purposes 
would have troubled himself about the author's original intention. 

At p. 86 there is a statement about Dumoulin's opinions which 
I have not been able to verify. Chatles Dumoulin (properly Du 
Molin, latinized as Molinaeus, 1500-1566) was a profound jurist 
and a famous champion of Gallican liberties against the Papal 
claims. He was for some time a Calvinist and afterwards a 
Lutheran, but his biographer Julien Brodeau, whose book ^ seems 

* La vie de Maistre Charles Du Molin, advocat au Parlement de Paris . . . et sa 
mort chrestienne et catholique. Par M' Julien Brodeau, advocat au mesme 
Parlement Paris 1654, 4^ 
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to be the ultimate authority, was anxious to make it clear that he 
died a Catholic ; which from the Gallican point of view was only 
natural. His life was wanderiioig and troubled, and is a striking 
example of the general disturbance into which the world of letters 
as well as of action was thrown by the Reformation contro- 
versies ; twice he fled from Paris, and twice his house was sacked 
under colour of zeal for Roman orthodoxy. The standard edition 
of his works was printed at Paris in 1681 in five volumes, folio, 
and is copiously indexed. I have not found in them anything 
about the Law of Nature except one depreciatory remark in a note 
on the Decretum of Qratian (Annotationes ad ius canonicum, in 
voL 4) : ' politia externa regitur iure naturali et politico, sed 
utrumque subest* divino quod altius est naturalL' This dii^ectly 
contradicts the received theory, which put the Law of Nature 
(principles of right revealed in human reason) before the Law 
of Qod (interpretation of specific precepts XK>mmunicated by 
extemal revelation). I suspect that Du Molin, writing at that 
time as a Protestant, took the Law of God to be the text of 
Scripture, and meant that the text was to be preferred to the 
reasonings of the schools: compare the so-called Protestant 
declaration formerly in use on the admission of Fellows at Trinity 
College, Cambridge, ' verbum Dei iudiciis hominum praepositurum.' 
Whatever the exact significance may be, Du Molin*s observation is 
the reverse of a panegyric on the Law of Nature. One can only 
suppose that the rhetorical passages of which Maine appears to 
have had a pretty distinct recollection occur in some other French 
jurist of the time, and that the introduction of Du Molin's name 
was due to a slip of memory or to some accidental dislocation or 
misreading of manuscript notes. 

It has already been pointed out that Maine greatly exaggerated 
the place of the * state of nature ' in the doctrines of natural law. 
This comes o^t ogain in a startling manner in his remarks on 
Rousseau (p. 88) ^. Whatever Rousseau may have said elsewhere, 
we shall not find anything about the original perfection of man- 
kind in the ' Contrat Social/ to which Maine apparently meant to 
refer. Rousseau believed, certainly, in natural law,and to some extent 
in the virtues of the 'natural man ' as an individual ; but his * state 
of nature ' is not much better than Hobbes's ; it is unstable and 
becomes intolerable, and the social contract is dictated by the need 
of self-preservation (liv. i, ch. vi) ; justice, which did not exist in 
the state of nature, is due to the establishment of political society 

^ < Nothing that Ronsaeau had to say about the state of nature waa eerionsly 
meant for eeientific exposition, any more than the Sermon on the Mount was 
meant for political economy': John Morley, Rousseau, i. 183. 
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(ch. viii). This is not the place to speak at lai^ of Bousseau's 
influence on the founders of American independence and the leaders 
of the French Revolution ; but the careful research of American 
scholars has lately shown that the Principles of 1789 owed more to 
the American Declaration of Independence and the earlier Bills 
of Rights of several States than we used to suppose, and less to 
Rousseau, and that the language of the American constitutional 
instruments proceeded from the school not of Rousseau but of 
Locke (Scherger, The Evolution of Modem Liberty, New York, 
1904). 

Note H. The Origint cfihe Modem Law o/Natums. 

Maine's statement (p. 96) seems to ignore the continuity of 
Orotius and his immediate precursors with the scholastic doctrine. 
It is true that the spread of the New Learning, and still more the 
Reformation, did largely increase the weight of the classical and 
diminish that of the medieval elements ; but it is also true that 
Orotius did not rely exclusively on Roman or on legal authorities. 
That Grotius and his contemporaries misunderstood the classical 
iu9 gefUium^ or supposed the modem rules of conduct between 
sovereign states to be contained in it^ I am unable, with great 
respect for any suggestion of Maine'Sj to believe. The term had 
become less common than its practical synonym iue naiurcUe in the 
Middle Ages, but came into fashion again with the Renaissance. 
Grotius, like Alberico Gentili, takes iui gentium as the rale of 
natural reason attested by general agreement, and makes it the 
starting-point of a new development. He may or may not have 
known that in its classical meaning it could, and sometimes did, 
include, among other rules of conduct sanctioned by general usage, 
whatever rales are reasonable and customary as between sovereign 
states. But as a scholar he must have known that genUe is not the 
plural of civitae or popuhie, which^are the only apt words in classical 
Latin for a state or nation in its political capacity. At the same 
time Suarez had spoken of iura gentium with an approach to the 
modem * law of nations,' and Hooker had used the English term 
in a fully international sense (Ecd. Pol. I. z. § 12). There was no 
reason for Grotius to refuse the assistance of a verbal ambiguity, 
so far as it existed and could further his purposes. Cp. L. Q. R. 
xviii. 425-428. The modem law of nations embodies certain 
distinctly legal conceptions. These are Roman and purely Roman. 
Inasmuch as, from the sixteenth century onwards, Roman law was 
generally received throughout Western Christendom, with the one 
material exception of England, as a kind of universal law, there is 
nothing surprising in this fact, and indeed nothing else could have 
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happened Maine's following observations (p. loi sqq.) as to the 
application of Roman ideas in the modem law of nations, and 
especially the treatment of every independent State, with regard 
to its territory, as if it were an owner or claimant of ownership 
under Roman law, and the relatively modem character of purely 
territorial dominion, show the author at his best. The theoretical 
equality of independent States naturally follows from their recog* 
nition as analogous to free persons, who must have full and equal 
rights in the absence of any definite reason for inequality. This 
indeed is all. that the maxim of men's equality before the law of 
nature declares or involves according to its classical meaning 
(p. 278 above). 

It is interesting in connexion with Maine's thesis to observe how 
in our time the usual mles of international law cease to be 
applicable, or fail to give an adequate solution of difficulties, just 
in proportion as the fact of territorial sovereignty is not complete 
and definite. This is now of frequent occurrence in cases of 
'spheres of influence' in unsettled parts of the world, of pro- 
tectorates, and of what are called semi-sovereign States dependent 
in various degrees on other and more powerful ones. In the last- 
named class we may notice a certain reversion to feudal con- 
ceptions. It would have been much easier to express the relations 
of Great Britain to the late South African Republic in medieval 
than in classical Latin. As to the Anglo-Saxon kingship, it should 
be remembered that the English kings never owed or rendered any 
temporal allegiance to the Empire or any other power, and that 
the assumption of the imperial title ' Basileus ' involved a pretty 
strong claim to temporal supremacy within approximately certain 
territorial limits. In this respect the situation of England was 
peculiar. Modem national sovereignty may be i-egarded, in a 
general way, as a reaction against both the feudal and the imperial 
conceptions. Rulers in the Middle Ages, as and when they felt 
strong enough, expressly or tacitly renounced both homage to any 
overlord and submission to the Emperor. A German electoral 
prince or grand duke in the decadence of the Holy Roman Empire, 
say the Elector of Brandenburg, is from the strictly feudal point of 
view an overgrown tenant of the Emperor who has added one 
' immunity ' to another till he has strained the tie of fealty to the 
breaking point. From the strictly imperial point of view, if it had 
been maintained to any practical purpose, he would or might be 
a rebel. Feudal tenure, however, probably led to the notion of 
the territory ruled by a sovereign prince being really — not by mere 
analogy to ownership in private law — ^his property. For, so long 
as overlordship was a reality, every principality, short of the 
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Empire and the few monarchies which did not acknowledge the 
Emperor as superior, was in theory a ^tenement'; and in the 
feudal system a tenement is indistinguishable from property; for 
absolute property is not recognized save in the supreme oyerlord, 
as is the strict theory of English and Scottish law to this day. 
This ultimate and now shadowy feudal superiority has nothing 
to do with the modern and purely political conception of Eminent 
Domain, though more than once they have been confused by able 
writers. 

It must not be supposed, however, that medieval lawyers were 
incapable of distinguishing between territorial sovereignty and 
feudal overlordship. The distinction was clearly made in 1284 by 
the framers of Edward Ts Statute of Wales. In its preamble the 
king is made to acknowledge the bounty of Providence whereby 
the land of Wales, formerly subject to him as a fief, has been wholly 
reduced into his lordship in possession and annexed to his crown 
as part of the body of the kingdom. 

' Diyina Proyidentia . . . inter alia dispensacionis sue munera quibus 
nos et regnum nostrum Anglie decorare dignata est terram Wallie cum 
incolis suis prius nobis iure feodali subiectam iam sui [sic] gratia in 
proprietatis nostre dominium . . . totaliter et cum integritate convertit 
et corone Regni predlcti tanquam partem corporis eiusdem annexuit et 
uniyit * (Statutes of the Reahn, i. 55). 

Chapteb V. Note I. Montesquieu^ Beutham^ and AUtorical method. 

Maine's judgment of Montesquieu is, in effect, that, notwith- 
standing inevitable defects of method and some individual faults, 
he came nearer than any other man to founding the historical and 
comparative study of institutions. It is true, as Sir Courtenay 
nbert has said in a fuller criticism (The Romanes Lecture: 
* Montesquieu,' Oxford, 1904), that * his appreciation of the historical 
method was imperfect, and his application of it defective ' : at the 
same time his work * prepared for and gave an enormous stimulus 
to those methods of study which are now recognized as indispensable 
to any scientific treatment either of Law or of Politics ' {op. eU. 

PP- 35, 36)- 

In 1903, on quitting the chair which I had the honour of holding 
in succession to Maine at Oxford, I thus endeavoured to sum up 
Montesquieu's relation to these studies : — 

' If we hesitate to call him the founder, it is only because neither 
his materials nor his methods of execution were adequate to do 
justice to his ideas. He aimed (if I ma^ repeat my own words, 
first written many years a^o) at constructing a comparative theory 
of legislation and institutions adapted to the political needs of 
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different forms of government, and a comparative theoiy of politics 
and law based on wide observation of the actual systems of 
different lands and ages. Hobbes was before him in realizing that 
history is not a series of accidents, but Montesquieu was the first 
of the moderns to proclaim that a nation's institutions are part of 
its history, and must be considered as such if we are to understand 
them rightly. Much of his history is sound, and many of his 
judgments are admirable. Yet he failed to constimct a durable 
system, and '' L'Esprit des Lois '* cannot even be called a systematic 
l)ook. The materials were still too scattered and uncertain to be 
safely bandied on Montesquieu's grand scale. Perhaps he would 
have done better to confine himself to Western Europe. The main 
defects of his method mav be reduced, I think, to two. First, he 
oveiTated the influence of climate and other external, conditions, 
and underrated, if he did not wholly neglect, the effects of race and 
tradition. Next, he bad not even an inkling of what is now 
a fundamental rule of this kind of enquiry : namely, that there is 
a normal course of development for communities as well as for 
individuals, and that institutions which belong to different stages 
are not commensurable terms in any scientific comparison. This is 
as much as to sa^ that even Montesq^uieu could not wholly escape 
from the unhistorical dogmatism of his time. It is perhaps a minor 
drawback that he constantly seeks for reasons of aeliberate policy 
to account for seemingly eccentric features of outlandish customs, 
rightly or wrongly reported by missionaries or others, instead of 
endeavouring to connect them with their historic and racial sur- 
roundings. But the result is that many chapters of his ffreat work 
amount, taken by themselves, to little more than collections of 
anecdotes and conjectures in which the most incongruous elements, 
such as the customs of China and the laws of Spain, are brought 
together at random. Also Montesquieu is not free from the very 
common error, especially prevalent in the eighteenth century, of 
attributing a constant and infallible efficacy to forms of govern- 
ment. In short, Montesquieu saw the promised land afar off, but 
was not equipped for entering it. I do not wish to be understood 
as affecting to find any fault with him. The greatness of 
Montesquieu's conception was his own, and the shortcomings in 
execution were at the time necessary, or at least natural.' (The 
History of Comparative Jurisprudence, a farewell public lecture : 
Joum. Soc. Comp. LegisL 1903, at pp. 83, 84.) 

The ' historical theory ' ascribed to Bentham (pp. 117, 118) seems 
to be not quite so unfruitful as Maine's criticism supposes. If it is 
said that societies modify their laws according to modifications of 
their views of general expediency, this must mean views formed by 
actual observation and experience, as opposed to the application of 
dogmatic or traditional rules; and it must be implied that such 
views have a greater pai*t in the changes of legal institutions than 
is avowed, or perhaps realized, by the actors and promotei*8. 
Doubtless Bentham underrated the power of tradition and custom. 
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Probably he underrated it very much in the case of archaic societies 
But his proposition, understood as above explained, is a substantial 
one and capable of discussion. It is not reducible to the truism 
that people make changes because they think change expedient, or 
in other words because they desire change; it signifies that the 
reasons professed or admitted for making particular changes are 
often not the real or the most operative reasons. Apparently the 
passages to which Maine alludes are scattered about various works 
of Bentham's and not expressed in clear or positive terms ; it there- 
fore does not seem practicable, in the absence of any specific 
reference, to identify them. But it was obviously natural for 
Bentham, with his thoroughgoing conviction that all ethical 
problems can be solved by the utilitarian calculus, to maintain 
that in fact the greater part of mankind are utilitarians without 
knowing it. 

Maine's claim of scientific validity for the historical treatment of 
jurisprudence (p. ii8) is now disputed by no one; indeed, if we 
now find any difficulty, it is in remembering that in 1861 it was 
still novel, and that its champion at that time had need of much 
insight and some boldness. His precepts as to the need of observing 
the caution approved by experience in other kinds of scientific 
inquiry, beginning with the best evidence and working gradually 
from what is known to what is obscure or unknown, are still in 
full force, and might easily be illustrated by the failure of ambitious 
reconstructions of later date whose authors have neglected them. 

Note K. The Patriarchal Theory. 

In the preface to the tenth edition, reprinted in all subsequent 
issues, Maine himself referred to the chapter on Theories of 
Primitive Society in ' Early Law and Custom.* The note on the 
Gens in the same volume (p. a85 sqq.) should also be consulted. 
In 1886 Maine replied in the Quarterly B.eview to the criticisms of 
the McLennan brothers (Q. R., vol. 162, p. 181) ; no secret was made 
of the authorship, though the practice of the Review, as it then 
stood, did not allow signature or public acknowledgment. It 
should be noted that the supposed ancient Slavonic poem cited at 
p. 196 of this article is a modem forgery: see Eovalevsky, 
' Modem Customs and Ancient Laws of Russia,' p. 5. The last- 
named learned author made fuller contributions to the subject in 
bis lectures delivered and published in French at Stockholm 
(* Tableau des origines et de revolution de la &mille et de la pro- 
pridt^/ 1890: some account of this book, which may not be easily 
accessible in England, was given in the Saturday Review of 
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October 18 and 25, 1890). StiU later Dr. Kohler of Berlin has 
dealt Bjatematically with the whole topic of archaic marriage and 
kinship, following and applying Morgan's doctrine with less reserve 
than Lord Avebury and Dr. Tylor, who do not accept Morgan's 
inferences Q Zur Urgeschichte der Ehe : Totemismus, Gruppenehe, 
Mutterrecbt,' reprinted from Ztschr. fUr vergleichende Bechtswissen- 
schafb, Stuttgart 1 897 : and see a more summary statement by the 
same learned author in the ' Encyklopadie der Bechtswissenschaft ' 
re-odited by him in 1904, vol. i, pp. 27 sqq.). Most English 
readers, however, will find in the latest edition (1902) of Lord 
Avebury's ' Origin of Civilization/ and in Dr. E. B. Tyler's article 
on the Matriarchal Family System, Nineteenth Century, vol. 40, 
p. 81 (1896), the easiest and certainly not the least profitable guides, 
among writings published since Maine's death, to what is now 
known or conjectured in this extremely difficult inquiry. 

Much trouble and confusion might have been saved if Maine had 
in the first place expressly confined. his thesis, as for all practical 
purposes it was confined^ to the Lido-European family of nations. 
Herbert Spencer, whose courteous treatment of ' Ancient Law ' set 
a good example not always followed, gave a hint of this long ago. 
When Maine wrote 'Ancient Law* there were no trustworthy 
materials for dealing with the social history of other races on a 
large scale. It is certain that from the earliest times at which we 
have any distinct knowledge of Indo-European society we find 
£Eunilies — or communities which may be considered as expanded 
families— tracing descent through males, and living under the 
authority, more or less tempered by custom, of the eldest male 
ascendant. The worship of ancestors in the male line is of extreme 
antiquity in every branch of the stock ; it is in full force at this 
day among the Hindus, and there are quite recent traces of it 
elsewhere. This is enough for the historian of Indo-European 
institutions; for the remaining evidences of a different earlier 
system are mere survivals at best, and of no importance for any 
subsequent development, however interesting they may be for 
prehistoric anthropology. My own judgment, so far as I have 
been able to form one, is that many of them are no better than 
ambiguous. Further, it is to be observed that local survivals of 
'matriarchal' institutions, where their existence is made out, may 
quite possibly not be Indo-European at all, but belong to the 
customs of the non-Aryan tribes who were subdued by Aryan 
invaders in India, or in Eastern Europe, or in the Mediterranean 
countries. We have been asked to regard the Erinyes prosecuting 
Orestes for matricide as the champions of a more ancient ' mother- 
right ' against the paternal system : as if the natural tendency of 
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that system were to treat matricide as venial. Surely the qaestion 
whether the son is bound to take up the fieither's blood-feud even 
against his own mother is bard enough to make a dramatic problem 
under any system which admits private vengeance at all. But in 
any case the Erinyes were autochthonous deities, looking on the 
gods of Olympus as intruders (roiavra bp£^<nv ol v€Ar€poi d€o(). If 
their failure in the suit against Orestes is a symbol of anything, 
it may well symbolize the triumph of Hellenic over aboriginal 
customs. The existence of non-Aryan elements in the Mycenaean 
and even the later historical civilization of Greece is accepted for 
independent reasons by some of our best archaeologists (P. Gardner 
in Eng. Hist. Rev. vol. i6, p. 744). Again (to take a Semitic 
example) we are told that Gideon avenged the sons of his mother 
upon the kings of Midian (Judges viii. 19). But there was no one 
else to do it, and the men of Israel who, as we read only a few 
verses below, said unto Gideon : ' Rule thou over us, both thou and 
thy son, and thy son's son also,' were certainly familiar with 
succession through males. The German, Scandinavian, and Celtic 
tribal customs as disclosed in the earliest known history of those 
branches appear to be thoroughly paternal, though not without traces 
of preference for relatives on the mother's side \ Summing up the 
results, Dr. Tylor says (Nineteenth Century, vol. 40, p. 94) : * There 
is no proof that at any period the maternal system held exclusive 
possession of the human race, but the strength with which it kept 
its ground may be measured by its having encompassed the globe 
in space, and lasted on from remote antiquity in time.' For 
different views as to the significance of some archaic Indo-European 
customs, see J. D. Mayne in L. Q. R. i. 485, 494, and Eovalevsky, 
Droit coutumier Oss^tien, Paris, 1893, P- ^^i* It is no doubt 
possible, as suggested by Mr. Kovalevsky, that survivals from an 
earlier system may be maintained under a later one for reasons 
different from the original ones. But if patriarchal reasons are 
enough to account for the custom as we find it, we can hardly 
assume that in a given case it was formerly matriarchal, merely 
because for all we know it might have been. This would be to 
assume the very thing to be proved, namely that the society in 
question was in fact maternal at some earlier tima 

On the whole the safest opinion appears at present to be that 
the Indo-European race may have gone through a stage of 'matri- 
archy' at some remote time, but at any rate before the great 

^ It is now admitted that marriage by capture waa part of the earliest Germanio 
law, but it is very doubtful whether it surviyed the introduction of Christianity in 
England. The Anglo-Saxon bride-price appears to have been paid not for the 
wife's person but for the rights of wardship. Hazeltine, Zur Geaohichte der 
Eheschliessung nach angelsftchsischem Becht, Berlin, 1905. 
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migration which dispersed the several branches. This was Ihering's 
conclusion in his brilliant posthumous work ' Vorgeschichte der 
Indo-Europaer ' (p. 40 of Eng. tr., 62 of original). It would seem, 
again^ that the transformation, if such a transformation there was, 
must not only have taken place very early, but must have been 
singularly rapid and complete. Thus we are brought face to face 
with Maine's original problem : How and why did the Indo-Euro- 
peans become progressive? In this connexion I cannot forbear 
from citing some profitable words of my learned friend Prof. F. W. 
Maitland, though their immediate subject-matter is the history not 
of the family but of property. 

' Even had our anthropologists at their command material that 
would justify them in prescribing a normal programme for the 
human race and in decreeing that every independent portion of 
mankind must, if it is to move at all, move through one fated series 
of stages which mav be designated as Stage A^ Stage By Stage C, 
and so forth, we still should have to face the fiEict that the rapidly 
progressive groups have been just those which have not been 
independent, which have not worked out their own salvation, but 
have appropriated alien ideas and have thus been enabled, for 
anything that we can tell, to leap from Stage A to Stage X with- 
out passing through any intermediate stages. Our Ai^lo-Saxon 
ancestors £d not arrive at the alphabet, or at the Nicene Creed, 
by traversing a long series of '^ stages " ; they leapt to the one and 
to the other. (Domesday Book and Beyono, p. 345-) 

The accident of borrowing one alphabet rather than another, or 
in one stage rather than another, may determine the affinities of 
a literature and a civilization for many generations. All the 
tendency of modem research is to show that deliberate imitation 
was earlier, easier, and commoner than scholars formerly supposed ; 
and that people will imitate pretty odd things is amply shown by 
modem expeiience. 

Maine was not the first to discover that the ancient Indo-European 
tribe or city, as the case may be, is an expanded family with the 
tie of actual kindred supplemented, so feu: as needful to keep 
the community together, by adoption or even by bolder fictions ; 
indeed the conception is in its essential points as old as Aristotle. 
But he was, I think, the first to call attention in an adequate 
manner to the general existence and importance of this feature in 
archaic society. His view has been strikingly confirmed by the 
researches in the history of Slavonic institutions which are men- 
tioned in * Early Law and Custom ' under the head of East European 
House Communities. The family element in the Indo-European 
community has now and then been unduly sneered to drop out of 
sight. Thus the exclusiveness of the archaic village or township 
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is simply and adequately explained as the exclusiveness of a commu- 
nity which had been or pretended to be a clan, and no deeper mystery 
need be sought in the much discussed Salic rule I>e Migrantibu9, 

Maine's original thesis was fbrther developed by himself in the 
lecture on Kinship as the Basis of Society in 'The Early EQstory of 
Institutions/ pp. 64 sqq. 

It is impossible here, and I hardly think it would be releyant if 
possible, to enter at laige on discussion of the * matriarchal * or, as 
Dr. Tylor prefers to call it, maternal fiunily system. But it may 
be pointed out that, whatever else it is or has been, primitive it is 
not. It goes along with an elaborate and complex nomenclature 
of kindred and affinity, of which the interpretation is much dis- 
puted^, and often though not always with other usages of the 
most artificial kind, of which the explanation is no less con- 
jectural, and as obscure to the modem historian as the facts to be 
explained are repugnant to modem civilized manners. Dr. Tylor 
has observed that its real characteristic point is the continuance of 
the wife in her own family, who do not lose her property or the 
value of her work, and gain the husband's alliance. If these or 
such like politic motives were the trae determining causes of 
' matriarchy ' — and Dr. Tylor makes out a case which is none the 
less strong for being simple and using the general known materials 
of human nature instead of hypothetical superstitions — we are 
a long way off from primitive man, and the problem of what came 
before all this remains open. Here Maine's appeal to the Homeric 
description of the savage (not merely barbarous) Cycloi>es is 
probably nearer to the truth than the state of promiscuity — surely 
the least likely state of nature ever heard of — which some anthro- 
pologists have postulated. At any rate it has, in substance. 
Dr. Tylors support. 'The claim of the patriarchal system to 
have belonged to primitive human life has not merely long 
acceptance in its favour, but I venture to think that those who 
uphold it have the weight of evidence on their side, provided that 
they do not insist on its fully developed form having at first 
appeared, but are content to aigue that already in the earliest 
ages the man took his wife to himself, and that the family was 

^ J. F. MoLennan's opinion, which he intended to develop farther and prove in 
detaU/was that this classification had nothing to do with consanguinity, but was 
a system of modes of salutation ; and this is also maintained by Dr. Westermarok. 
Morgan, on the other hand, would allow no merit to McLennan*s work and 
thought the term ' exogamy,^ now generally adopted, useless. Prof. Kohler, and 
less decidedly Mr. KoTsJeydcy, are, I believe, the only recent authors prepared to 
accept as a whole the consequences drawn by Morgan himself from the < classiflea- 
tory ' system. Subject to what McLennan might have added if he had lived, his 
particular line of objection just mentioned does not seem strong in the face of other 
evidence, notably in Australia, which, if it does not show group-marriage existing, 
points to its existence at some not very remote time. 
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under his power and protection, the law of male descent and all 
that belongs to it gradually growing up afterwards on this basis. • . . 
Among the great ancient and modem nations within the range of 
history, the paternal system becomes so dominant as to be taken 
for granted, and the existence of any other rule seems extra- 
ordinary ' (Nineteenth Century, vol. 40, pp. 84, 85). So far as the 
evidence has gone, the maternal system appears to be unstable 
when people who live under it come into contact with paternal 
families: in such cases the husband's predominance pretty soon 
begins to assert or re-assert itself. It is also remarkable that 
a received custom so lax as not to seem to civilized administrators 
fit to rank as any kind of marriage law has been found compatible 
with fairly strict monogamy in practice (on both these points see 
H. H. Shephard, Marriage Law in Malabar, L. Q. R., viii. 314)* 
It seems fairly certain that both the frequency and the importance 
of polyandry have been exaggerated, and that, where it occurs, it 
can be explained, by those who regard 'group-marriage' as proved, 
as a limiting case of group-marriage determined by special con- 
ditions. Thus we are rather led to regard the maternal system 
as a product of social necessities, not yet very well under- 
stood, which, although they have prevailed at some time in 
many or most inhabited parts of the world, may be fairly called 
abnormal with respect to the most original and persistent instincts 
of mankind as a species. When the maternal is supplanted by 
the paternal society, those instincts come to their own again in 
surroundings that no longer demand the highly artificial discipline 
of matriarchy. Much more evidence is needed both as to the 
origins of the maternal family, and as to the causes and manner 
of its transformation into the paternal type, before anything like 
a comprehensive statement can be made. We should remember 
that, as Prof. Maitland says, continuing the passage already quoted, 
* we are learning that the attempt to construct a normal programme 
for all portions of mankind is idle and unscientific' Probably no 
one would now maintain that either marriage by capture or 
matriarchy is primitive. Any such position is formally disclaimed, 
for example, by a recent learned and ingenious author. Dr. Richard 
Hildebrand, Recht und Sitte auf den verschiedenen Eulturstufen, 
j^ Teil, Jena, 1896. It is perhaps needless at this day to refute 
the formerly current opinion that the customs of savages are the 
result of degradation from a more ancient state of innocence or 
civilization. Partial backsliding into barbarism over a considerable 
tange of both time and space is of course possible, as shown in the 
tledine of the Roman and the Mogul empires. But trying to 
account for the systems of kinship (if it is kinship) investigated 
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by Morgan as fallings off from monogamy or patriarchal polygamy 
is, if I may repeat an illustration I have already used in an earlier 
note, like expecting to find chalk under granite. 

With r^ard to the extreme form of paternal power which, as 
Maine says (p. 119), we may conveniently call by its later Roman 
name of Patria Potestas, it is not dear that it is a mere incident of 
family headship. Some competent persons, such as Mr. Eovalevsky, 
hold it to be derived from the notion that the wife is the husband s 
property, and therefore her offspring must be in his power too. If 
this be so, the right, being proprietary and not merely social, would 
belong exclusively to Private Law, and the 'maxim of Roman 
jurisprudence that the Patria Potestas did not extend to the Jus 
Publicum ' would be strictly logical as well as politic. But some, 
again, think that the paternal family itself was developed through 
marriage by capture or purchase, causing the wife so acquired to 
be regarded as the husbwd's chattel : Kohler, Encykl. der Rechts- 
wissenschaft, L 30, 33, 'Das Vatenecht entwickelt sich . . • 
zunachst als Herrschaftsrecht : der Ehemann ist Herr der Frau 
und damit Herr ihrer Frucht.' Not that lordship in a rudimentary 
society can safely be identified with our modem legal ownership. 
Dominus is an ambiguous word except in strict Roman law. At all 
events we cannot disregard the testimony of Gains that the Patria 
Potestas of the Roman family law was, in the time of Hadrian, 
singular among the Mediterranean nations ; and, so far as we know 
anything of the provincial customs of the empire, they seem to 
have been not less but more archaic than the law of Rome. The 
responsibilities of the Roman paterfamilias, on the other hand, are 
not distinguishable in character or extent from those of the patriarch 
in other Indo-European family systems. 

Another reason against regarding the Roman Patria Potestas as 
of the highest antiquity is that at an earlier time the paterfamilias 
was regarded not as owner, but as an administrator of the 
family property which in some sense already belonged to the heirs 
as well as himself. Indeed this idea survived as late as the 
classical ages of Roman law in the untranslatable term of art mi 
ieredes, of which ' necessary heirs ' is perhaps the most tolerable 
rendering, and the comments of the jurists upon it (Paulus in D. 28, 2, 
de liberie elpostumis^ 11, cited by Holmes, The Common Law, p. 34a). 
We are fully confirmed in this by the history of the Hindu Joint 
Family. In Bengal the change from the position of an adminis- 
trator with large powers to that of an owner is known to have 
taken place in relatively modem times. 

Finally I venture to record, for what it may be worth, my im- 
pression that recent inquirers, with the notable exception of 
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Mr. J. G. Frazer, have somewhat neglected the part of superstitions 
and magical or pseudo-scientific beliefs in the formation of social cus- 
toms. There is no presumption whatever that the true explanation 
of any savage practice is that which to us appears most reasonable 
or natural. The fundamental difference between religion and 
magic has been explained by Lord Avebury and Sir Alfred Lyall. 
Religious offerings and ceremonies, apart from the higher ethical 
and philosophical developments of advanced theology, seek to pro- 
pitiate supernatural powers, magical ritual to control both natural 
and supernatural agencies. The priest is, in the current phrase, 
a minister, that is to say a servant of whatever gods be worships ; 
he begs their peace and alliance with tribute in his hand. The 
magician or wizard acts as a master ; be aims at using the secrets 
of nature, or commanding for his own use, or that of his clients, 
and at his own will, the ' armies of angels that soar, legions of 
demons that lurk.' Solomon's seal is magical, his dedication of 
the temple is religious. But this has little, if anything, to do with 
the present subject. 

Note L. Status and Contract. 

Maine's now celebrated dictum as to the movement from Status 
to Conti'act in progressive societies is perhaps to be understood as 
limited to the law of Property, taking that term in its widest 
sense as inclusive of whatever has a value measurable in ex- 
change. With that limitation the statement is certainly just, and 
has not ceased to be significant. The movement is not yet com- 
plete, for example, in England, where the emancipation of married 
women's property has been proceeding in a piecemeal fashion for 
more than a generation, and is at present in a transitional state 
capable not only of raising hard questions but of producing, within 
a few years, decisions not easy to reconcile. As regards the actual 
definition of different personal conditions, and the more personal 
relations incidental to them, it does not seem that a movement 
from Status to Contract can be asserted with any generality. For 
example, the tendency of modem legislation has been to make the 
dissolution of marriage less difficult, and in some jurisdictions this 
has gone very far. But it has nowhere been enacted, and I do not 
think any legislator has yet seriously proposed, that the parties 
shall be free to settle for themselves, by the terms of the marriage 
contract, whether the marriage shall be dissoluble or not, and if so, 
on what grounds. Assimilation of marriage, as a personal relation, 
to partnership is not within the scope of practical jurisprudence. 
Again, a minor who has attained years of discretion cannot 
advance or postpone the date of his full age by contract with his 

VOL. XXI. X 
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parent or guaxJian, and we do not hear of any one proposing to 
confer such a power. The test which Maine suggests as alone 
justifying the preservation of disabilities — that the persons con- 
cerned do not possess the faculty of forming a judgment on their 
own interests — ^wiU hardly be received as adequate for either of the 
cases just put. In fact the interests which these rules of law regard 
are not those of the parties alone. Paramount considerations of 
the stability of society, or the general convenience of third persons, 
override the freedom usually left to parties in their own affairs. 
The law of Persons may be and has been cut short ; but, so long as 
we recognize any differences at all among persons, we cannot allow 
their existence and nature to be treated merely as matter of bar- 
gain. Status may yield ground to Contract, but cannot itself be 
reduced to Contract. On the other hand Contract has made 
attacks on Property which have been repulsed. There was a timet 
in the thirteenth century when it seemed as if there was no rule of 
tenure that could not be modified by the agreement of parties. Our 
settled rules that only certain defined forms of interest in property 
can be created by private acts, our rule against perpetuities, are 
the answer of the Common Law to attempts to bring everything 
under private bargain and control. The importance of Conturact in 
the feudal scheme of society is pointed out by Maine himself in this 
book, ch. ix ad fin. Cp. Pollock and Maitland, H. R L., ii. 230. 

One department of the law of Persons is increasing, not 
diminishing in importance, namely the law of corporations or 
'moral persons.' We are beginning to find that the law cannot 
afford to ignore collective personality — that of a trade union for 
example — where fact and usage have conferred a substantially 
corporate character on a more or less permanent social group. 
Modem company law is largely, no doubt, a law of contract ; but of 
contract whose action is regulated and modified at every turn by 
the fact that one of the chief parts is borne by a corporate and not 
an individual person. 

Maine guarded his position, however, to a considerable extent in 
the final words of this chapter, for he seems not to include 
Marriage— at all events marriage among Western nations, which 
is preceded by and results from agreement of the parties — under 
the head of Status. And, if the term is thus restricted, the gravest 
apparent exception to Maine's dictum is i*emoved. This, of course, 
involves a sensible narrowing of the term Status, a much discussed 
term which, according to the best modem expositions, includes the 
sum total of a man's personal rights and duties (Salmond, Juris- 
prudence, 1902, pp. 253-7), or, to be verbaUy accurate, of his 
capacity for rights and duties (Holland, Jurisprudence, 9th ed. 
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p. 88). It is curious that the word ^ estate/ which is nothing but 
the French form of ' status/ should have come to stand over against 
it in an ahnost opposite category. A man's estate is his measurable 
property ; what we call his sfatiis is his position as a lawful man, 
a voter, and so forth. The liability of every citizen to pay rates 
and taxes is a matter of status ; what a given citizen has to pay 
depends on his estate, or portions of it assigned as the measures of 
particular imposts. We have, too, an ' estate ' in land, which so 
far preserves the original associations of * status ' tbat^ as we have 
just noted, contract may not alter its incidents or nature. Again^ 
as Prof. Maitland has pointed out (Introduction to Qierke's Political 
Theories of the Middle Age, Camb. 1900, p. xxv), the Roman Status 
has also become the State of modem public law, and in that form 
has refused to be reduced to a species of contract by the ingenious 
efforts of individualist philosophers, notwithstanding the wide- 
spread acceptance of the Social Contract for a century or more. 

It is not clear how far Maine regarded the movement of which 
he spoke as a phase of the larger political individualism which pre- 
vailed in the eighteenth century and great part of the nineteenth, 
or what he would have thought of the reaction against this doctrine 
which we are now witnessing. At all events the questions at issue 
between publicists of various schools as to the proper limits of 
State interference with trade, or of State and municipal enterprise, 
do not seem to have much to do with simplifying the tenure 
and transfer of property, nor with removing obsolete personal 
disabilities. 

Prof. Dicey says, indeed, (* Law and Public Opinion in England,' 
p. 283) that ' the rights of workmen in regard to compensation for 
accidents have become a matter not of contract, but of status.' 
But many other kinds of contracts have long had incidents 
attached to them by law, and those incidents are not always 
subject to be varied at the will of the parties. A mortgagor can- 
not enter into an agreement with the mortgagee which has the 
effect of making the mortgage irredeemable, or even tends that 
way by * clogging the equity of redemption.' It would be a strong 
thing to say that this peculiar doctrine of English courts of equity 
has created a status of mortgagora 

Frederick Pollock. 
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VINOGRADOFF ON THE MANORS 

THE publication of a new work by Professor Vinogradoff on our 
early manorial developments is an event of prime importance. 
His previous volume on ' Villainage in England/ now pome twelve 
years old, is still the leading textbook on that difficult and com- 
plicated branch of English history. The present work is on rather 
different lines; its author modestly calls it 'a summing up/ and the 
description is a correct one,, though incomplete. For * The Growth 
of the Manor ' ia much more than a mere colourless summary of the 
works of other writers,, and tho submission of a choice of views to 
the reader ; it is more in the nature of a review of many expert 
opinions by an expert himself; it is the summing up and judgment 
of the Chancery side rather than the placing of facts before a jury 
such as obtains at common law. The book is eminently one for 
senior students, who have made a careful study of the voluminous 
literature on the subject, who have some knowledge of the intricacies 
of Domesday, and who are acquainted with court rolls, extents, and 
plea rolls; these will read it with pleasure and advantage, but these 
only. 

Professor Vinogradoff divides his treatise in$to three books, dealing 
with the Pro-English, the Old English, and the Feudal Periods 
respectively. They are somewhat disconnected,, doubtless owing 
to the fact that they were originally delivered as lectures. The 
notes are ample, but the system of placing them at the end of each 
book and of numbering them afresh for each chapter is particularly 
irritating to the reader, and it is difficult to see any compensating 
advantages. To this system is perhaps due the fact that one note 
has gone astray altogether (p. aio, n. 19), and others suggest that 
the numbering has got misplaced^. The index, too, is painfully 
inadequate and altogether unworthy of a masterly treatise ; indeed, 
any student getting up the work for examination purposes would 
be well advised to make a fresh index for himself as he goes along. 
So much for criticism of externals. 

When we come to consider the matter, we are met by this initial 
difficulty: Professor Vinogradoff is so thoroughly master of his 
subject, and his name carries with it, and rightly so, such an 

^ The Growth of the Manor. By Dr. P. VinogradoiE. London : Swan, Sonnen- 
Bchein &Go., Lim. 1905. 8to. vii and 384 pp. (io«. 6d,) 

* There ia a ourious misuse of the term ' coat-of-arms * on p. 218, where 'coat- 
armour * is apparently intended. 
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immense weight of autliority, that any thing in the nature of 
detailed criticism might be deemed an impertinence in one who has 
not made the same wide range of studies and brought to bear on 
them the same special knowledge. To this position the present 
writer has no possible claim, and the following remarks therefore 
are submitted less in the nature of a criticism than of a series of 
observations that suggest themselves to a student who has long 
taken a great intei-est in early manorial history. 

The first book, on the Pre-English Period, is divided into two 
chapters, dealing with Celtic Tribal Arrangements and Roman 
Influence. The former opens with some notes of warning, 'pre- 
cautions to be used in the study of materials ' ; these are admirably 
sound in judgment; we must be careful not to assume that a feature 
of later Celtic institutions was necessarily the same in earlier 
times, or even that it existed at all. 'As we have to take our facts 
mostly from later periods, and from periods, too, which lie on 
different historical pluies, our endeavours ought to be directed as 
much as possible towards getting hold of the peculiar conditions 
which have influenced the earlier stages of development in com- 
parison with the later* (p. 6). Then follows a peculiarly lucid 
account of the Celtic land laws and the tribal customs in which 
they originated ; the clans, the gwelys, the trevs, the methods of 
subdivision and periodical readjustment, the services and rents, 
freemen and serfs, and the functions and rights of the lords and 
chieftains. 

In the summing up of this chapter we read, ' If we now consider 
Celtic society from the point of view of its relation to the coming 
manorial system, we shall notice, without difficulty, that it contained 
some of Uie elements which went towards the formation of the 
manor, but that these elements were in an incomplete and dis- 
connected state, and overshadowed by the influence of other 
principles ' (p. 35). What precisely are we to understand by this ? 
Does Professor Vinogradoff wish to tell us that these similar 
elements were derived or inherited (as it were) from Celtic times, 
that they were poBt koc^ propter hoc ; or that they were derived from 
independent sources, that though po9t hoc they were not propter hoc ? 
The answer to this question appears partiy in the next chapter, and 
raises two other questions of perhaps even greater importance: 
To what extent did Roman civilization affect the Celtic land laws 
and customs in Britain, and how far did the subsequent Anglo- 
Saxon and Danish settlements destroy both ? 

The chapter on Roman Influence does not present any novelties. 
The author takes the generally accepted view that the Romans 
probably interfered very litUe with the Celtic tribal arrangements. 
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' and actually recognized the land districts of the Celto and the 
peculiarities of their grouping on the land, merely introducing the 
city as the head and centre of the land district ' (p. 47) ; there was 
not 'the same thorough Romanization of the people as was achieved 
by the conquest of Gaul or Spain' (p. 37); *the absorption of Celtic 
nationality by Roman culture was by no means complete, and had 
not even been carried very far, when the Saxons broke in, and 
Roman rule collapsed' (ib.). The principal change wrought by 
the Romans must have been in the tendency towards private 
ownership, and in a certain amount of crystallization and fixation 
of the existing customs. We must remember that Britain was not 
a ' colony ' in the modem sense of the word ; its nearest modem 
analogue perhaps is our occupation of India, where our recognition 
of the native tribal customs must have produced results of stability 
(a ' stiflFening,' as Maine calls it) of a very similar nature. The 
matter is summed up as follows : — ' On the whole, and to put it 
shortly, the iniral arrangements of the Roman period seem to have 
been to a great extent determined by Celtic antecedents ' (p. 87) ; 
' the great mass of the population must have remained true to Celtic 
speech and therefore to Celtic traditions, notwithstanding the influx 
of Latin apd Romanizing influences ' (p. 40}. 

When, however, we come to put the question, how much of this 
survived the Saxon conquest, we do not get any satisfactory answer. 
There is a certain amount of hesitation, if not of contradiction. 
Thus we read: * Some germs of manorial institutions may be found 
in the Celtic age ; the Roman occupation of the island had un- 
doubtedly a powerful influence on its economic arrangements' 
(p. vi). And again, * it (the Saxon settlement) could not do away 
with all the acquirements of the Roman period, it did not lead to 
a wholesale destruction or flight of the provincial population and 
to the formation of Teutonic communities on a clean slate. But 
no more likelihood is there that the appearance on the scene of this 
powerful new factor produced only a modification, of the upper 
stratum of society or the substitution of a few Teutonic masters 
for a few Romanized masters over the heads of the British popula- 
tion, and that it did not interrupt the continuity of provincial 
institutions, and especially of the Roman estates. There are many 
indications of a very thorough change in the habits and conditions 
of life and of a very peculiar course of development at \his 
historical juncture ' (p. 117). On the whole, the author seems to 
incline rather unwiHingly (if the expression may be allowed) 
to the minimum of Romano-Celtic influence ; we read of ' the 
decay of institutions which had sprung into being in an entirely 
different atmosphere' (p. 119); that 'the admixture of Roman 
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provincialism at this time is not entirely absent, but disappears 
with significant rapidity' (p. 40); that * there occuiTed much 
direct destruction of property and uprooting of institutions ' 
(p. 1 1 H) ; and that ' the social dismemberment consequent on the 
invasions was by itself fatal to ancient institutions, and necessitated 
new departures : people had to go back, as it were, to a more pri- 
mordial condition of society * (p. 119). Further on we find this more 
emphatic passage : ' Notwithstanding all the havoc and peiturbations 
brought about by the conquerors, notwithstanding the tremendous 
changes in habits and speech as testified by the complete alteration 
. of local nomenclature, it would be preposterous to suppose that 
Roman landmarks and an*angements were wilfully destroyed and 
no advantage taken of the existing stock and labour arrangements. 
There is happily no need to deny the survivals in many places of 
practices connected with Roman estates in order to account for the 
preponderating Teutonic stamp of rural life in Old England' 
(p. aai). 

The question as to the number and status of the Britons who 
survived the Saxon conquest has been much debated, and dififerent 
views will continue to be expressed according to the arguments 
intended to be founded upon them. No doubt every one will 
agree with IVofessor VinogradoflTs statement *that they (the Britons) 
increased in numbers towards the West, and were most numerous 
in the territories acquired by the West Saxons in the seventh and 
eighth centuries and in Strathclyde' (p. 120). The question is 
a vital one, and we may wish that it had been treated at greater 
length. The arguments from place-names, the statements of Bede 
and the Chronicle, the traces of burning bo often found in excava- 
tions of Roman villas, and the numerous * waste chesters ^,' are all 
referred to, but the very strong evidence afforded by the cave 
deposits of Derbyshire, Yorkshire, and elsewhere ^ is not mentioned, 
nor are the two well-known passages in Qildas ^. The presence of 
Samian ware and late Roman coins in these cave deposits proves 
their occupation during the late fourth and early fifth centuries ; 
and we can hardly imagine the Romanized citizens of Eboracum 
betaking themselves and their families to the Settle caves if there 
had been any reasonable chance of retaining their homes and 
property under their Angle conquerors *. Nor is it easy to picture 
Hengist or Horsa sitting down quietly to discuss with their British 

1 To the lint of these given on p. 1 18 may be added Silohester ; a typical example. 

* See Boyd Dawkins, Cave Hunting, 1874, passim, 

' 'Repellunt nos Barbari ad mare, repeUit nos mare ad Barbaroa; inter haee 
oriuntur duo genera funerum, aut iugulamur aut mergimur/ 'Britonea de ipsis 
montibuB, speluncis, ao aaltibus dumis consertis continue repellabant.*— Oildas,xTii. 

* See Qreen, Making of England. 



298 The Law Quarterly Review. [No. LXXXIIL 

prisoners the niceties of common-field rights and boon-works. 
The question, therefore, of the amount of continuity of Celtic and 
Roman influence must depend directly upon the numbers and status 
of the surviving pre-English population. 

The second book, the Old English Period, does not call for special 
comment. The six chapters it contains, the English Conquest, the 
Grouping of the Folk, the Shares in the Township, the Open-Field 
System, the History of the Holding, and Manorial Origins, give an 
elaborate but admirably lucid exposition of what is known of the 
post-Roman pre-Domesday land laws and customs. The essays 
on the Open-field System and the organization of the Townships 
are especially good, and will commend themselves to all students. 

The third book deals with the Feudal Period. We get here a 
very necessary warning against attempting ' to construe Domesday 
expressions in too rigid a sense' (p. 300). The Survey must not 
be treated like a modern scientific work with an exaob terminology. 
The English were using one phraseology and the Normans another, 
and each must have been somewhat unfamiliar to the other side. 
But the balance of power was in favour of the Norman, and if the 
square peg did not fit the round hole, so much the worse for the 
peg. It is no doubt due to this cause that we find, a.s pointed out on 
p. 301, that * the conquerors not only found manors on English soil 
and described them as such in Domesday, but created manors where 
they -tv^ere not as yet constituted, and described as manors com- 
plexes of property which were in the slightest degree similar to 
them ; an estate with a hall, however small, a district with a grange 
or a counting house, a tract of land in a single person's possession, 
were termed manors.' ' The official stamp of the manor was often 
set in a huiTy on formations which were anything but ready to 
receive it, but this only shows how intent the Norman rulers were 
to introduce this stamp and to give it currency all over the country ' 
(p. 302). The same difficulty arises in the case of the terms viUani, 
lordariij liberi homines^ soke, and sokemen, &c. Another of these 
ambiguous terms is ' inland,' as to which the author, after pointing 
out certain exceptions, says, ' it cannot be doubted . . . that broadly 
inland and demesne were two names for the same thing in the two 
languages which were spoken in England after the Norman Con- 
quest' (p. 226). This definition does not seem to agree with the use 
of the word in the Yorkshire part of the Survey, as the following 
examples will show : ' In Siwartorp ad geld i caruoata et i caruca 
potest esse. Medietas est inland de Massan ' (D. B. i. 312a) ; ' Manor 
and Berewick. In Notone . . . de hac terra sunt 4 carucate in soca 
de Tateshalla et 2 carucate inland. Ibi tamen habuit Oodric aulam. 
Nunc habet Ubertus ibi 2 sochmannos' (D. B. i. 317 a); * Manor 
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and Berewick. In Cevet ... 2 carucate et dimidia sunt in soca 
de Tateshalla et i carucate et dimidia inlant Ibi tamen habuit 
Norman aulam. Nunc sub Uberto sunt ibi 3 sochmanni' (ib.); 
' II Manors. In Ateclive et Escafeld . . . Hec terra dicitur fuisse 
inland in Hallun' (D. B. i. 320 a) ; ' Berewick and Soke. In Scal- 
chebi . . . Hec terra pertinet ad Bi'odesuurde, 2 carucate inland et 
3 carucate soca ' (ib.) ; ' Berewick and Soke. In Ulsitone . • . Hec 
est inland et dimidia cai-ucata soca in Hailaga' (D. B. i. 321b); 
' Berewick. In Fridagtorp sunt 5 carucate terxe ad geld pertinentes 
ad Sixtedale inland ' (D. B. i. 329 b). In almost all these instances 
the term inland seems to be equivalent to berewick ; in one case it 
is applied to two manors, but there seems to have been some 
uncertainty, as implied by the words dicitur fuisse. The Yorkshire 
berewicks, again, do not quite fit the description on p. 224, what- 
ever they may have been at an earlier time. They seem rather to 
agree with Spelman's definition of ' manerium vel potius membrum 
manerii a corpore dissitum; villula, hamleta manerii, seu domini 
manerium minus ad majus pertinens.' It is certainly significant 
that in the course of the next hundred years or so the bulk of these 
berewicks have become manors. 

The Danelagh sokes and sokemen, also, must be distinguished 
from those of other parts. The word soke is applied indifierently 
to the dominant or the servient tenement ; thus a holding may be 
described as in or under the soke of A., or that it is soke in A., or 
that the soke of it belongs to A. Sometimes the word pertinet is 
used without the word soke, but obviously with the same meaning. 
The following examples may be cited : ' Hec tria fuerunt maneriai 
tamen sunt in soca de Cliftun. Nunc habet A. comes tres soch- 
mannos et 9 villanos' (D. B. i. 313a) ; 'ad hoc manerium pertinet 
Elpetorp ubi sunt ad geld 12 car., 6 sub soca et 6 cum saca et soca ' 
(D. B. L 303 a) ; ' banc alii dicunt esse tainland, alii socam in 
Wachefeld ' (D. B. i. 299 b) ; ' Manor. In Berghebi similiter soca de 
Chirchebi i car. terre ad geld' (D. B. i. 322 a) ; 'Soke. In Amodestorp 
est soca pertinens ad Hildreuuelle 10 bovate terre ad geld ' (D. B. i. 
322 b) ; 'ad hoe man^ium pertinet soca harum terrarum ' (D. B. i. 
299a); 'Hoc tenuit Morcar pro uno manerio, tamen soca est in 
Welleton ' (D. B. L 304 b) ; 'II Manors. In Turgesland . . . Soca 
pertinet ad Tatessella ' (D. B. i. 31 7 a) ; ' Soca hujus manerii pertinet 
ad Alverton ' (D. B. i. 309 a) ; ' Hec terra dicitur pertinere ad Esneid ' 
(D. B. i. 315 b); 'ad Osboldewic pertinet, sed tamen manerium fuit ' 
(D. B. i. 303 b). As in the case of the berewicks, we find later on 
that these holdings within the soke have become manors. 

It is clear, therefore, that the growth of the manor did not stop 
with Domesday, and that the Survey probably did not even cause 
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a halt in the process. What the factors were and how they worked, 
we do not know, but they evidently continued in active operation 
until the eighteenth year of Edward I, when the statute of Quia 
Emptores put an end to any further developments in that direction. 

In reading this third book one is struck very forcibly by the 
gap that intervenes between Domesday and the commencement of 
public and manorial records, roughly, a century or a century and 
a half. What is the exact relation between a manor of the 
thirteenth or fourteenth century as we know it, and the Domesday 
account of it ? The material is very scanty, it is true ; but what 
there is has been somewhat neglected. The documents that might 
be used are chiefly those of religious houses, chartularies, and 
a few extents and surveys, and later on the feet of fines and inqui* 
sitions post mortem. A collation of these with Domesday, arranged 
under manors, would be a most valuable help to the study of 
Domesday itself. We should probably get from such a collation 
some clue to the large increase in the number of manors that 
occurred after the Survey was made, and how and when the soke 
and the berewick became more or less independent manors. We 
should get a vast amount of information on the omissions of the 
Survey ; we should learn how it comes about that so many of the 
grantors to religious houses were of non-Norman descent, and 
incidentally whether the mysterious passage ' quando redimeban 
Anglici terras suas ' (D. B. ii. 360 b) refers to a local incident or 
to some general confirmation of the English in their holdings. 

Will Professor Yinogradoff add to the obligation under which he 
has placed all students, by giving us ' Domesday and After ' ? 

W. Paley Baildon. 
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THE SOUTH AFRICAN RAILWAY CASE AND 
INTERNATIONAL LAW. 

THE purpose of this article is to examine a situation in 
connexion with the appropriation of the Netherlands South 
African Railway which may involve the creation of a dangerous 
precedent. International Law is but usage deduced from pre- 
cedents co-ordinated to fit into a system of general principles based 
on contemporary notions of abstract justice. A new precedent 
should at once be tested by the writers who carry on the process of 
co-ordination. 'With the development of new nations, necessarily 
less experienced in the practice of international comity than old 
ones, and the haste with which even old experienced States are 
obliged to deal with international questions in an age in which 
the dilatory effects of distance can no longer be counted upon, it 
has become of greater importance than ever to subject every new 
international point as it arises to a searching examination. It is 
therefore a matter for some surprise that this question of the rights 
of private shareholders in a railway belonging to a neutral com-, 
pany should have been passed over so long without notice among 
the writers on International Law. 

The facts are shortly as follows : — 

In 1885 the Volkiraad of the South African Republic conferred 
on the executive authority of the Republic power to grant a con- 
cession for a railway from the Portuguese frontier to Pretoria. The 
concession was granted to the Netherlands South African Railway 
Co., a Dutch Company, in 1 887, and it was confirmed and amended 
in 1890 and 1893, when provision was made for the nationalization 
of the railway. The concemonnaires had practically the exclusive 
right of building and working railways in the territory of the 
Republic . and a great many other advantages, among others a 
guarantee of dividend of the shares and interest and redemption 
of the debentures. On the other hand the concession reserved 
in favour of the grantor the right at any time, upon giving 
a year's notice, to expropriate the railway upon certain terms; 
and a clause provided Uiat in case of war, domestic distur- 
bances, or danger of war, the railway should be at the absolute 
disposal of the government, and that the latter should have power 
to wholly or partially stop the traffic on it and take all other 
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measures it might think fit, subject to the Company being in- 
demnified (see section 22 of the concession). 

On the outbreak of the war the Executive of the South African 
Bepublic exercised its discretion under this latter clause, and in 
September, 1899, after official notification to this efiect, the lines 
were taken over by the Government of the Republic. 

A proclamation issued by the High Commissioner at Capetown 
on March 19, 190C, gave notice that Her late Majesty's Govei-nment 
would not recognize as valid or effectual 'any alienation of pro- 
perty, whether of lands, railways, mines, or mining rights, within 
the territories of the South African Republic or Orange Free State 
or any interest therein of whatever nature, or any charges or 
encumbrances of whatsoever description, upon any such property 
or interest as aforesaid, effected, declared, charged or made by the 
Governments of the South African Republic or Orange Free State 
subsequently to the date of this proclamation.* 

In June, 1900, General Roberts occupied Pretoria. On the first 
of September following a proclamation was issued announcing the 
annexation of the tenitories of the Republic to the Queen's 
possessions. On the thirteenth of the same month the manager 
of the Company, Mr. Van Kretschmar, received notice that a seizure 
of documents at the Company's offices made by the British 
authorities had led to the discovery of such facts that the Com- 
mander-in-Chief had ordered the seizure and utilization of all the 
Company's property in the possession of the British forces. 

On September 8, 1900, a notice was published by the British 
authorities stating that 'every concession granted by the late 
South African Republic would be considered by Her Majesty's 
Government on its merits,' and that * Her Majesty's Government 
reserved the right to decline to recognize or to modify any con- 
cession which might appear not to have been within the power of 
the Government of the late South African Republic, having regard 
to any conventions or agreements made between Her Majesty's 
Government and the Government of the late South African 
Republic, or to have been granted without proper legal authority 
or contrary to law, or the conditions of which have not been duly 
complied with, or which may appear to affect prejudicially the 
interests of the public' 

In connexion with this notice commissioners were appointed to 
hold an inquiry on the concessions in question. They terminated 
their inquiry on April 19, 190 1, in a report issued to the British 
parliament in June of the same year. 

On July II, 1901, Lord Camperdown called attention in the 
House of Lords to the following finding of the commissioners: 
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'that the company did initiate and organize before war was 
declared elaborate plans, and afterwards effectively caiTy them 
out, causing great damage, delay and loss to the Queen's armies/ 
and inquired what fine or other punishment it was intended to 
inflict for these belligerent operations conducted by a piivate 
company against the Queen. Lord Lansdowne replied that it 
seemed to the Government that, in dealing with the holders of 
the securities of the Company, a distinction would have to be 
drawn between those persons who had acquired an interest in the 
railway as bona fide investors before the outbreak of the war and 
those whose interest was acquired subsequently, and the Oovem- 
ment proposed to invite all holders to supply them with full 
particulars as to the extent of theii* holding and the date at which 
they acquired it. 

On May 31, 1902, 'terms of surrender of the Boer forces in the 
field ' were signed. The ' draft agreement as to terms of surrender ' 
(I quote the heading intentionally) sets out that * H. E. General Loi'd 
Kitchener and H. E. Lord Milner on behalf of the British Govern- 
ment, and Messrs. M. T. Steyn, J. Brebner, General C. R. de Wet, 
General C. Olivier, and Judge J. B. M. Hertzog, acting as the Govern- 
ment of the Orange Free State, and Messrs. S. W. Burger, F. W. 
Reitz, Generals Louis Botha, J. H. Delarey, H. Lucas Meyer, Erogh, 
acting as the Government of the South ^rican Republic, on behalf 
of their respective burghers desirous to determine the present 
hostilities, agree on the foUowing articles,' &c.^ It is therefore, 
and is rightly called in the British oi£cial records, an ' agreement 
as to terms of surrender,' and as the negotiating parties are 
described as acting as governments of their respective countries 
the agreement should, in accordance with international usage, be 
described as a convention or treaty. Nor can there be any 
question as to the representative character of the signatories who 
were appointed under a resolution adopted by an assembly of the 
burghers held at Yereeniging as set out in Lord Milner's telegram 
to Mr. Chamberlain of June i, 1902. The British Government 
accepted them as duly qualified representatives, and only the 
burghers themselves would be entitled, under the ordinary principles 
of the law of representation, to dispute their credentials. 

This treaty provides inter alia that His Majesty's Government 
will place at the disposal of certain commissaries a sum of 
£3,ocx),ooo, and will allow all notes issued under law I of 1900 
of the South African Republic and all receipts given by officers 
in the field of the late Republic, or under their orders to be 
presented to a judicial commission which will be appointed by 

^ Pari. Papers 1903, Cd. 1096, p. 13. 
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the Government, and, if such notes and receipts are foond by this 
commission to have been duly issued in return for valuable con- 
siderations, they will be received by the first named commission 
as evidence of war losses suffered by the persons to whom they 
were originally given. 

A few days later (June 14) the Directors of the Railway Company 
at Amsterdam wrote to the Colonial Office reminding them that no 
answer had yet been given to an inquiry, dated January 14, 1901, 
as to the fate of their property. They now inquired whether they 
could not now resume the working of their lines, as they were no 
longer required for military purposes. 

On the ninth of the following month a reply was dispatched by 
the Colonial Office stating that no declaration could yet be made 
on the subject, but that a communication would be made at a later 
date. 

On January 10, 1903, at a meeting of Oerman share and de- 
benture holders a verbal communication was made through the 
German Ambassador in London that His Majesty's Government 
would pay £135 in respect of every share with reference to which 
satisfactory proof was given that it belonged to a private person 
before the outbreak of the war. Shares which were the property of 
the Government of the South African Republic or that of managers 
or agents of the Company, aU such persons being considered as 
sharing the Company's responsibility, were excluded from this 
arrangement. This proposal was ultimately accepted by the 
Geiman shareholders. 

The French shai*eholders, considering that as members of a joint 
stock company they were not called upon to detach their interests 
from their fellow shareholders in general, had not approached the 
British Government independently. But they now handed in 
a note to Lord Lansdowne, who replied in a note dated August 17, 
1904, in which he referred to the alleged violation by the Company 
of their duty as neutrals through the agency of Mr. Van Kretschmar, 
the manager, but still gave no final answer. 

The total capital of the Company is divided into 14,000 shares. 
Of these some 4,695 shares were at least until recently held in 
Fittnce and Holland and 8,699 in Germany. These two sums 
together very nearly make up the 14,000. We may, therefore, 
assume that the 5,713 held by the South African Republic have 
found their way into the hands of one or other or both groups. 

The business of the Company was managed by the German and 
Dutch shareholders. The French group was not represented in the 
management of the Company's affairs. 

Li view of these cii'cumstanccs the question is to determine 
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the legal position of the Britiah Goyemment towards the share- 
holders. 

The British Qovemment's present attitude seems to be to 
stand by the distinction made by Lord Lansdowne on July 11, 
1 901 (and repeated through the German Ambassador on January 10, 
1903) between holdings acquired before and those acquired after 
the commencement of the war. 

It is not alleged that the property in the railway passed to the 
British Government on the outbreak of the war. 

Nor is such a distinction in accoi-dance with the recommenda- 
tion of the Transvaal Concessions Commission, which was that the 
shareholders were responsible for the belligerent acts of the ser- 
vants of the Company, and were therefore not entitled to com- 
pensation for the loss of their property in the railway. As regards 
this latter contention, I may mention here that the question of the 
liability of a shareholder of a joint stock company for the acts of 
its directors and manager has not been clearly appreciated by the 
Transvaal Concessions Commission. They have not borne in mind 
that the ordinary principles of the law of principal and agent 
are involved, and have omitted to distinguish between personal and 
corporate liability. Corporate liability is incurred by shai*eholders 
proportionately and in accordance with their constitutive under- 
takings through their legally appointed representatives and for all 
acts within the scope of their authority. A principal, on the other 
hand, is not liable for the unauthorized acts of his agent involving 
personal penalties on the wrong-doer^. The shareholders might be 
held to have invested the manager or directoi*s with authority to take 
an active part in the war, had they met and passed a resolution for 
the purpose or given countenance to such an attitude, but even then 
it is doubtful whether a majority could have bound the minority, 
and whether the liability could bo held to go beyond the personal 
act of each individual shai-eholder. For the present, however, the 
matter is only of theoretical interest, as the Government does not 
seem disposed to take the drastic view of the commissioners. 

The Government's idea is, no doubts to confiscate the shares held 
by the South African Republic as having become at some date 
during the war the property of Great Britain, but a confiscation 
based on an arbitrary distinction, devoid of legal foundation^ might 
obviously .become a most dangerous precedent, especially in the 
hands of some filibustering Government. 

A possible attitude of thd Government might be to hold that 

^ ThU proposition appears to me to be too widely framed, at all events as regards 
the Common Law. I do not know what the rule of the local i.e. Roman-Dutch law 
may be.~£D. 



306 The Law Quarterly Beview. [No.lxxxiii. 

shares acquired from private persons differ from shares acquired 
from the South African Republic, the latter being affected by the 
proclamation of March 19, 1900, those acquiring them, in spite of 
this notice, taking them at their risk and peril. This might be 
plausible, if it were possible to prove that the notice had been 
actually apprehended by any purchaser through peraonal service 
or otherwise. But, as a fact, the proclamation does not seem to 
have been brought to the attention of any possible purchasera It 
was not issued at Pretoria, which was only reached in June, but, 
as I have already said, by the High Commissioner at Capetown. 
Constructive knowledge of a proclamation issued so far from the 
area concerned would be rather far-fetched. But apart from this, 
the war was still only in its eai'lier stages. The proclamation was 
probably in its origin based on a now equally forgotten notice 
of January 6, 1900, issued, like the proclamation of March 19, 19001 
by the High Commissioner at Capetown, which ran as follows : — 
* Notice is hereby given that the Government of Her Majesty will 
not recognize as valid or effectual any forfeiture of any property 
situated in the territories of the South African Railway or Orange 
Free State, or any charges, fines or encumbrances of whatsoever 
description declared, levied or charged upon any such property, or 
any conveyance, transfer or transmission of any such property, 
which forfeiture, charge, fine, encumbrance, conveyance, transfer, 
or transmission has been, or shall be, declared, charged, levied, 
created, made or carried into effect by the Governments of the 
South African Republic or of the Orange Free State subsequently 
to the tenth day of October, 1899* (the date of the commencement 
of the war). The outcome of the war, however certain to British 
eyes, was not yet necessarily so in the view of others, and a pro- 
clamation forbidding transactions with a State which seemed still 
capable of maintaining independence could not affect third parties. 
Such premature proclamations, however binding on the subjects 
of the Government issuing them, belong essentially to a class of 
incidents which International Law no longer recognizes, such as 
paper blockades and fictitious occupations of ten-itory. An 
invader to exercise the right of conquest must be in de facto 
possession. 

Another alternative possible attitude of the Government would 
seem to be to hold that from the date of the proclamation of 
annexation on September i, 1900, the shares in the Railway Com- 
pany held by the South African Republic became ipso facto the 
property of Great Britain, and that therefore no valid title could 
thereafter be confen*ed by the South African Republic. 

This alternative suggests more or less the same observations as 
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the other. The proclamation of annexation could confer no rights 
without actual de facto annexation. That the war continued for 
two years after the proclamation, and then was only terminated by 
a conditional ti*eaty of surrender, shows how premature and 
fictitious such a proclamation was. 

The only legal, even judicious course, for International Law is 
often only expediency in a comprehensive sense. Nevertheless the 
British Goveniment, having acknowledged the existence of the 
Government of the South African Bepublic down to May 31, 1902, 
when the treaty of surrender was negotiate^ cannot now deny it^ 
existence at any time before that date, though for political pur- 
poses the British military commander professed to do so. And so 
long as the Government of the South African Republic existed, it 
could dispose of what belonged to it Nobody will dispute that 
the government which displaces another government assumes its 
obligations. Nor has any distinction ever been made between 
obligations incurred for civil or for military purposes. Purchases 
even of war material for use against the conquering forces are 
debts properly incurred, and it is immaterial whether the pur- 
chases were made before or in the course of the war. The only 
criterion is that the transactions be bona fide. If the South 
African Bepublic paid off any part of its debts in shares of the 
Bailway Company, it only parted with property which it had 
a right to part with, so long as it continued to possess acknow- 
ledged corporate existence. If the shares are annulled, the right 
of those who received them to be paid otherwise, in accordance 
with the terms of their contract, by the successor of the South 
African Republic, would revive. 

It is to be hoped, apart from the question of legality, tha( the 
British Government, in dealing with the matter, will take into 
consideration the danger of creating a precedent which might be 
used, in other similar cases, against British investors. 

The best and indeed only proper course would be that the British 
Government, setting aside all questions with individual shareholders 
or groups of shareholders ^, take over the railway from the Company 
either in accordance with the terms of the concession or on such 
other terms and with such distinctions as may be negotiated^; 

* Does not the guarantee of diyidend and interest by the Transvaal Government 
(see p. 301) bind that government's sucoeasor, irrespectively of the cause of non- 
payment by the company and especially where the non-payment is due to the 
action of that government's successor ? 

* See Oook v. Sprigg [1899] ^' ^* 57^» judgment of Judicial Committee delivered 
by the Lord Chancellor : — 

' It is no answer to say that by the ordinary principles of international law private 
property is respected by the sovereign which accepts the cession and assumes the 
duties and leg^ obligations of the former sovereign with respect to such private 

VOL. XXI. Y 
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in case of disagreement, all differences to be submitted to arbi- 
tration. 

The question cannot be allowed to drift without exposing this 
country to the suspicion of resorting to quibbles to escape rightful 
obligations of a kind which it has always been the British practice 
to deal with broadly and even sometimes with almost quixotic 
generosity. 

Thomas Babclat. 

property within the ceded territory. AU that can be properly meant by such 
a proposition is that according to the lOtXt-wnderwUxid rules of intgrncUitmal law a change qf 
tovereignty by catn'on ought not to qfed private property, hut no muntetpo^ tribunal has authority 
to enforce such an obligation. And if there is either an express or a well-undenstood 
bargain between the ceding potentate and the government to which the cession is 
made that private property shall be respected, that is only a bargain which can be 
enforced by sovereign against sovereign in the ordinary course of diplomatic 
pressure.' See editorial note on this case, L. Q. R., Jan. 1900, p. i, dissenting from 
the view of the Judicial Ck>mmittee that ' no municipal tribunal has authority to 
enforce such an obligation.' See also article on * International Law/ Encycl. of the 
Laws of England, vol. vii, as to the recognition of International Law in the English- 
Law Courts. It must also not be forgotten that Oreat Britain is a party to the 
(Convention of July 39, 1899, relating to the laws and customs of war, which 
contains the following provisions : — 

' Art. 53. An army of occupation can only take possession of the cash, funds and 
property liable to requisition belonging strictly to the state, d^p6ts of arms, means 
of transport, stores and supplies, and generally, all movable property of the state 
which may be used for military operations. 

' Railway plant, land telegraphs, telephones, steamers and other ships, apart from' 
oases governed by maritime law, as well as d^pdts of arms, and generally, all kinds 
of war material, even though belonging to companies or to private persons, are 
likewise material which may serve for military operations, but they must be 
restored at the conclusion of peace, and indemnities paid for them on the termina-i 
tion of the war. 

< Art. 54. Plant of railways coming from neutral states, whether the property of 
those states or of companies or of private persons, shall be sent back to them as soon 
as possible.' 
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Keeueil des arbitrages iniemationattx : tome i*', 1 798-1 855. A. db 
La.prad£Lle et N. Politis; pr6&ce de M. Louis Renault. 
Paris: A. Pedone. 1905. 8vo. liv and 863 pp. 

MM. DE Lapbjjdellb and Politis, professors at Grenoble and Poitiers 
respectively, two of the ablest and best known of the younger French inter- 
national jurists, give us this first volume of a woric which will require 
another to bring it down to the Arbitration Convention of the Hague, and 
which they intend to carry on as a continual record of international arbi- 
trations. They note the difficulty which there has been in arriving at 
a thorough knowledge of such cases in the past, and which has been only 
partly dispelled by Mr. Bassett Moore's great work on the arbitrations of 
the United States, and by M. La Fontaine's publication of the principal 
agreements of reference and judgments in his Faskride intemationale. 
Their plan, the execution of which has demanded laborious research, is : 
* For each affair, a statement of the facts (s. i) ; then the text of the agree- 
ment of reference, and the proceedings, including an analysis of the cases 
or memoirs presented (s. 2) ; lastly, the judgment and what followed (s. 3), 
. • . Further, as in the great collections of internal jurisprudence the 
different judgments are criticized, was it not -proper that in a collection of 
international jurisprudence an appreciation should be given of the judg- 
ments of the arbitrators, of course with the necessary tact ? Hence, in the 
most important affairs, a note docirinale (s. 4), at the foot of which there 
will be often found the signature of the most authorized masters of the 
law of nations of our day, to whom, after having drawn up the first three 
sections of an affair, we have been and shall more and more be happy to 
hand over the pen f or s. 4, being desirous of giving to this Recueil a cha- 
racter increasingly scientific and an attitude increasingly international.' 
This language is fully justified in the present volume, which contains notes 
dodrinaUs by Stoerk, Asser, Laband, Fauchille, Eleen, and Strisower, in 
addition to those by the editors themselves. Such a plan, ably carried out 
as it is in this volume, ought to ensure a warm welcome to the series which 
it inaugurates. Nor can we omit to notice an interesting introduction by 
the editors on the evolution of international arbitration, and its influence 
on the formation of law and the pacific solution of conflicts. 

J.W. 

Englisehes StaaUreeht mit BerUcksiehtigung der fur Schottland und 
Irlandgeltenden Sanderheiteti, Von Dr. Julius Hatschek. I. Band : 
Die Verfassung. Tubingen : Verlag von J, C. B. Mohr (Paul 
Siebeck). 1905. 8vo. xii and 669 pp. 

The author of this work — while condescendingly acknowledging the 
preparatory labours (Vorarheiten) of Sur F. Pollock and Prof. Maitland as 
to general legal history, and of Prof. Dicey as to the comparative study of 

\ % 
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administrative law — claims to be the first writer who has applied the 
historical and comparative method for the purpose of giving a comprehen- 
sive account of the British Constitution. * Maine has used this method 
with great success for the elucidation of Indian law. To carry it through 
{durehzufUJiren) for English Constitutional law will be the aim of this 
work' (p. 34). The juxtaposition of Sir H. Maine's name with that of 
the author, which would appear rather bold in any case, must be described 
by some stronger adjective after the perusal of the work before us. Its 
deficiencies are indeed so numerous that it is somewhat difficult to make 
a selection. We will, however, confine ourselves to a criticism of some 
of the theoretical assertions to which the author seems to attach particular 
importance, and of the evidence by which they are supported. 

The first set of propositions to which we wish to call attention is con- 
nected with the fact that the conception of the * Universitas ' of Roman 
law did not take root in this country as quickly and completely as it did 
on the Continent, and with the further fact that neither England, nor the 
United Kingdom, nor any British colony, nor the British empire is a corpo- 
rate body in the legal sense of the word. On these facts a series of 
constitutional doctrines of a most surprising nature are founded. We 
give the reproduction of some of them in the author's own words : 

'A real disadvantage of the fact that the English State was not deemed 
to be {gelacht wurde) a corporation, is particularly shown in the relations 
to the Colonies. These were not, and up to the present day are not, 
corporations. The State and the Colonies should be and ought to be 
{solUen und muasUn) looked upon as corporations, if the corporate sphere 
{KorpoTaHonssphare) were to be clearly severed in each of these united 
bodies ( Verhdnde) \ Every further development on the path of that 
Imperialism which in our days has such a strong hold over England is 
urging in that direction * (p. 92). 

*• But also the Home Rule question is— speaking from a legal point of 
view — nothing else but a struggle with the old views and on the problem, 
whether the old union of dominion {Herrschaftsverband) is to continue, 
or whether Ireland shall at last become a corporate body {jurii^ische 
Person) within the whole union of states : therefore the question is : 
union of dominion or corporation ? {Herrsehaftsverband oder Kcrporation) * 

(P- 93)- 

' In the face of this disadvantage, the retrograde English view as to the 
character of the state has brought two invaluable advantages to England. 
Above all it has kept back {hirUangehaltm) the idea that the state 
as a corporation is always liable for the misdeeds (MissetaUn) of its 
officials. . . . But still more ; by reason of the fact that the English state 
did not become a corporation, it was never deemed to be endowed with 
the omnipotence and universal state power {Omnipotenz und Staatsallmacht) 
of the Continental state ' (p. 93). 

The Imperial problems and the Home Rule difficulties will, according 
to the view of this self-appointed successor of Sir Henry Maine, be cleared 
away by the universal incorporation of colonies and kingdoms, but he 
does not tell us whether the last mentioned ' invaluable advantages ' will 
be retained. 

The evil consequences of the ' retrograde ' English KorporcUionstheorie 
are, however, not yet exhausted. Owing to the fact that the state is not 
a corporate body * English law is lacking in the conception of a concentrated 

^ The original is not more intelligible than the translation. 
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state power (einheitliche Staatagewalt), and hence there is no such thing 
in the British empire as territorial sovereignty' (p. 163). From this fact 
the following rules of law are said to be derived : (i) the necessity of 
a Foreign Jurisdiction Act in any case in which jurisdiction is to be exer- 
cised outside of the British dominions; (2) the rule that a British subject 
cannot for himself acquire sovereignty over foreign land ; (3) the rule that 
neither a British subject nor an alien can be expelled from British terri- 
tory ; (4) the rule that at common law an alien cannot be extradited 
to the government of which he is a subject (pp. 164-5). ^^ ^^> ^^ course, 
nonsense, and has been for more than six centuries (see the Stafutum 
WaUiae), to say that the British Crown (which stands for the British State) 
does not exercise territorial sovereignty ; but if it were sense, what con- 
nexion could there possibly be between the rules as to jurisdiction in 
foreign countries and the powers over the person of subjects or aliens resi- 
dent in England and territorial ^vereignty, and what finally is the 
connexion of all these matters with the A'orporalionstheorie ? 

The second set of propositions to which we wish to call attention is 
connected with the author's interpretation of the term '.Parliamentary 
Goremment/ He sums up his views on the subject in a passage on p. 584, 
in which he claims to have shown * that Parliamentary Government means 
the constitution-changing {veffassungsumbildende) and administrative 
functions of Parliament, or, more correctly, of the House of Commons.' 

The doctrine about the ' constitution-changing ' functions of the House of 
Commons is based on certain peculiar opinions held by the author as to the 
Parliamentary Rules of Procedure (Gesehdftsardnung), which term is defined 
on p. 363 as including ' Standing Orders,' ' Sessional Orders,' and ' Single 
Orders ' (meaning, as explained on p. 364, resolutions having reference to 
the procedure of the House). These rules of procedure are alleged (on 
p. 366) to be capable of development contra legem, * This characteristic 
feature of the English rules of procedure (viz. their capability of develop- 
ing contra legem) is caused by the following circumstances : above all by 
the fact that the standing orders as well as the other rules of procedure 
sometimes — and by no means rarely — have the character of usurpations of 
law {Eeehtsusurpationeny Whatever this may mean, we are not surprised 
to hear that * the ruling opinion from the time of Coke down to the modern 
Dicey denies to the rules of procedure the character of independent rules 
of law/ but the author continues as follows : * Notwithstanding this 
opinion of jurists. Parliament, and more particularly the House of Commons, 
does sometimes, and indeed not rarely, commit usurpations of law.' The 
historical evidence furnished in support of this remarkable allegation 
consists of certain resolutions passed by the House of Commons in relation 
to the eligibility to membership and the voting rights of certain classes of 
persons ; these resolutions, as is well known to every English lawyer, were 
merely declaratory of the law and were passed by the House while exer- 
cising the judicial functions, which since 1868 have been transferred to 
the election judges (see £arl Beauchamp v. MadretfieUl^ L. R. 8 C. P. 245). 
Prof. Hatschek, however, affirms that they prove the constitution-changing 
powers of the Rules of Procedure, which according to him are also shown 
by some of the rules of law described in England as ' Conventions of the 
Constitution.' Prof. Dicey's views on these conventions are in the author's 
opinion * utterly misconceived ' {vollkammen verjehlt) (p. 546, Note 1) and he 
gives some examples of rules of law which, according to him, are not in the 
nature of mere conventions, and which he introduces by the following 
general statement : 



si« 2%6 Law Quarterly Review. [No. Lxxxiir. 

' Ey^ry so-called conTentional rule, by the non-obserrance of which one 
of the Parliamentary Rules of Procedure — the lex parUamenti — would bo 
directly repealed, or by the non-obserrance of which one of the institutions 
introduced thereby— for instance a committee — would be rendered super- 
fluous, is also a rule of law ; for its sanction is given by the sanction of 
the other rules of law which must not be evaded ' (p. 543). 

The following selection of examples (also reproduced verbatim) gives tome 
idea of the meaning of this obscurely expressed proposition : 

* The rule that Parliament must be convened every year is a rule of law, 
because otherwise the Ck)mmittees of Ways and Means expressly provided 
for by the rules of procedure of the House of Commons would be abolished' 
(p- 544)* * '^^ necessity that the Ministers of the Crown must belong to 
Parliament as members, is a rule of law, and the Parliamentary executive 
is therefore a legal institution, because otherwise the rule of procedure 
enabling Parliament to exclude strangers would be evaded/ ' The rules 
relating to the control of Parliament over the budget and finances are 
to-day undoubtedly deemed to be rules of law. Tet their origin is due 
entirely to parliamentary customary law, that is to say to mere resolu-* 
tions of one or the other of the two houses which by long usage have 
developed into customary law.' * By means of a standing order (June 25, 
1852) an important change in the constitution was effected, as a conse- 
quence of which no motion as to expenditure of money and no money bill 
may be introduced otherwise than on the initiative of the government ' 
(p. 544). The errors, fallacies, and misconceptions respectively contained 
in each of these allegations are so obvious that they do not require any 
enumeration or comment. 

As mentioned above the administrative functions of the House of Com* 
mons are referred to as the second essential feature of * Parliamentary 
Government.' These functions are described in a separate division of the 
work intituled : ' Parliamentary Government as an administrative function,' 
beginning as follows (p. 557) : ' the means by which the parliamentary 
government appears in its administrative function are '* Parliamentary 
Committees and Royal Commissions " ' ; in the subsequent enumeration of 

* Committees and Royal Commissions ' the following bodies are succes- 
sively mentioned and described : I. ' The Royal Commission ' (ne) ; II. * The 
Statutory and Parliamentary Commissions ' (separately referred to under 
the following heads): (i) 'The Ecclesiastical Commission'; (2) *The 
Charity Commission'; (3) *The Railway and Canal Commission'; (4) 

* The so-called Election Commissions ' ; (5) ' The Light Railway Commis- 
sions '; III. 'The Parliamentary Committees.' Some feeble attempts 
are made to explain a connexion between the administrative function of 
Parliament and the Royal Commissions, appointed from time to time for 
various purposes, but it is of course obvious to every English reader that 
the mention either of such Royal Commissions or of the Government Depart- 
ments referred to under the second head as instruments of the administra- 
tive functions of Parliament is entirely erroneous and misleading. That 
some of the Parliamentary Committees when dealing with Private Bills 
exercise functions of a half judicial, half administrative nature, is of 
course well known, but in this respect the position of the House of 
Commons does not differ from the position of the House of Lords. 

The author has not succeeded in showing either that the House of 
Commons has any ' constitution-changing functions ' except as part of the 
legislature, nor that it has any administrative functions other than those 
exercised conciirrently with the House of Lords. The peculiar privileges 
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of the House of Commons with reference to money bills, to which he refers, 
have nothing to do with any administrative functions. 

As regards changes in the Constitution it would of course have been 
right to point out that the Parliament of the United Kingdom (consisting 
of King, Lords and Commons) occupies a position essentially differing 
from the position of legislatures of countries having fundamental laws not 
capable of modification by the ordinary process of legislation, but on this 
subject the author is silent, and his silence extends also to the history and 
constitution of the government executive. An account of the Cabinet is 
promised for the second volume, which is to deal with ' administration ' 
as distinguished from the * constitution ' ; but an author, however erudite, 
who gives an account of the English Constitution without explaining the 
position and functions of the Great Officers of State, of the Prime Minister 
and of the Cabinet, has no proper knowledge of his subject. There is 
indeed a chapter headed * Origin and Existence of the Parliamentary Execu- 
tive,' beginning on p. 546 and intended to prove that ' the Parliamentary 
Executive,' ' that is to say, the necessity of taking the executive from 
Parliament, was principally brought about by means of the Parliamentary 
Rules of Procedure ' ; but the chapter chiefly consists of a confused and 
frequently misleading account of the interpretations put on sects. 34 and 25 
of the well-known Statute of Anne, dealing with the total or partial exclu- 
sion of certain officials from the House of Commons, but having no bearing 
whatever on the origin of the constitutional practice of choosing the occu* 
pants of certain offices from persons having seats in the House of Commons 
or in the House of Lords. It contains no information on the relation of 
the executive to the House of Commons, and leaves us completely in the 
dark as to the constitutional position of the persons who in fact form * the 
government.' 

It is impossible to dwell on other sins of omission or commission or to 
mention the many minor and major inaccuracies contained in the work. 
It is regrettable that the author's vast display of industry has not had 
a better result. 

£. S. 



Encj/elopddie der SeeMswisienscAaft in systematiicier Bearbeitung^ be- 
griindet von Dr. Franz von HoItzendorflT, unter Mitwirknng von' 
O. Anschiitz, L. von Bar, &c. Herausgegeben von Dr. Joseph 
KoHLER, ord. Professor der Rechte in Berlin. Sechste, der 
Neubearbeitong erste Auflage. Band II. Leipzig: Duneker 
&Hamblot; Berlin: Guttentag. 1904. 8vo. 1184pp. 

The second volume of the new edition of this work (as to the first volume 
see L. Q. R. xix. 339 ; xx. 200-202) contains the following contributions : 
International Private Law, by L. von Bar ; Civil Procedure and Bankruptcy 
Law, by J. Kohler ; Procedure in non-contentious matters, by E. Domer ; 
Criminal Law, by F. Wachenfeld ; Criminal Procedure, by Ernst Beling ; 
Military Criminal Law, by J. Weissenbach ; German Constitutional Law, by 
G. Anschutz; Administrative Law (dealing with the administrative 
systems of a number of European States including England), by E. von 
Meier ; The Law as to the Compulsory Insurance of Workmen, by L. Lass; 
Ecclesiastical Law, by U. Stutz ; Public International Law, by P. Heilbom ; 
German Colonial Law, by Otto Kobner, and a detailed alphabetical index. 
Prof, von Bar's article on Private International Law, and Prol Kohler's 
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article on Civil Procedure and Bankruptcy are both models of concise and 
lucid expression. The article on German Ck>n8titutional Law also deserves 
special mention. We heartily congratulate Prof. Kohler on the successful 
completion of this new issue of HoltzendorfiTs standard work. 

RS. 



A Treatise on the Law of Partnership, By the Right Hon. Lord 
LiNDLEY, a Lord of Appeal in Ordinary. Seventh Edition. By 
the Hon. Walter B. Lindlet, a Judge of County Courts, and 
T. J. C. ToMLiN. With an Appendix on the Law of Scotland by 
J. Campbell Lorimer, K.C. London : Sweet & Maxwell^ Lim. 
1905. La. 8vo. cxxxiii and 1095 pp. (38*.) 

Among the works of eminent legal authors, none command more respect 
and none have attained greater pre-eminenee than the two classic woxics of 
Lord Lindley. Both alike bear the impress of the master mind, and though 
neither, perhaps, can be said to excel the other, we are inclined to think 
that not the least of the two is the work of which the seventh edition is 
now before us. In making these observations we have of course in mind 
the previous editions, for which the author was more or less responsible. 
It follows that the editors of the present edition, in which the author has 
taken no part, have essayed a very difficult task in maintaining the 
exceptionally high reputation of the work. How far they have succeeded 
must be left to the pn>fession to decide, but we may say at once that 
so far as we have been able to test it, the present edition is both accurate 
and complete, and not unworthy of its predecessors. We confess we were 
somewhat sceptical as to its completeness when we read at the head of the 
Table of Gases that ' no attempt has been made to collect cases decided 
since the establishment of the Law Reports and not reported therein.' 
But on investigation we find the editors have been better than their word, 
and that they have included, so far as we have been able to gather, all the 
cases of any importance on the suf>ject, whether reported in the Law 
Reports or not. 

The number of cases on the law of partnership decided since the last 
edition is considerable, the principal one being Trego v. UwnJL [1896] 
A. C. 7, and the X^jX has been efficiently brought into harmony with this 
and all the latest authorities, without, however, making any unnecessary 
alterations either in the arrangement or the language. The work is indeed 
remarkably free from omissions, and though the editors modestly state 
(repeating the words, we believe, of the original preface) that they do not 
dare to hope that they have avoided serious faults, we have not been able 
to find any. 

The book has been brought well up to date, the cases in each sheet 
being brought down to the latest possible moment, and the Addenda 
further supply the still more recent cases such as HiU v. Fearia [1905] 
I Ch. 466 and In re Ambler [1905] W. N. 63 (now i Ch. 697), but it does 
not, as it might have done, include what we think is the more important 
case of Bevan v. Webb [1905] W. N. 58, now i Ch. 620. 

Mr. Campbell Lorimer's useful appendix of notes on the Scots law of 
partnership has again been added and has been carefully revised by him. 

If there was a weak point in the previous editions it was the index. 
In the present edition it has been prepared by Mr. W. E. HoUams of 
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Lincoln's Inn and has, wo tbink, been greatly improved. Practising 
lawyers will also welcome an enlarged Table of Cases which now includes 
references to all the contemporary reports. These are points which cannot 
fail to add to the usefulness of the book and to give to it that completeness 
of detail which its great reputation desenres. 



BricMale and Sheldou9 Land Tranxfer Acts, Second Edition. By 
C. FoRTESCUE Brickdale. London: Stevens & Sons, Lim. 
1905. La. 8yo. xzxii and 771 pp. (254.) 

The second edition of this book will be welcomed by the practitioner 
who has to do with re^stered land, or with conyeyancing of any kind in 
London, where registration on sale is now compulsory. The passing of the 
new Rules of 1903 had, indeed, made the first edition obsolete. It is 
stated in the preface that Mr. Sheldon has not taken any active part in 
the preparation of the new edition, though he has contributed to the further 
elucidation of Part I of the Act of 1897, which has altered the law of 
succession to land in general. The plan of the book is precisely the same 
as in the first edition, the additions in the way of further commentary and 
notes of decided cases, a larger number of precedents, and increase in 
size of the Index (which now occupiea 130 pages as against 63 pages 
formerly) amountiag to some soo pages. 

The plan of introducing discussions on various points of law and practice, 
apart from the commentary or notes on the Acts and Rules themselves, is 
open to some criticism. The subject-matter is, in the result, cut up incon- 
veniently, and one is driven to consult the Index rather more frequently 
than would have been necessary had all commentary and observations been 
gathered into the notes on the Acts and Rules. A short summary of the 
Acts might have been prefixed to the text of the Acts ; as it is, discussions 
on the ' legal estate ' and * notice ' are introduced into what purports to be 
a summary of the Acts (p. 13). In this way the 'opportunity is lost for 
dealing exhaustively with such points as the relation of the technical legal 
estate to the new statutory estate of the registered proprietor, the effect of 
notice, the protection of equitable rights by entries and restraints on aliena- 
tion, the differences and likenesses in principle between the possessory and 
the absolute title, &c. 

Mr. Brickdale's position as registrar, and his intimate acquaintance with 
the practice and procedure of the registry, and with all official documents 
issued on the subject — such as, for instance, the Orders in Council for 
compulsory registration, and the Treasury Order of 1900 under the Public 
Offices Fees Act, 1879 — ^^^® enabled him to furnish the ordinary prac- 
titioner with all the information he would be likely to want, unless under 
exceptional circumstances. In particular, the model registers should be 
found extremely useful as helps in framing entries for the register and 
enabling the working of the registry office to be understood. So with 
respect to fees, &c., and notes on the ordinary practice of the registry 
officers. The wants of the student — and all lawyers worthy the name are 
more or less students — are nof so well supplied. What the student 
desiderates is more exhaustive treatment of the principles of the new 
system introduced by the Acts. As mentioned above, the plan of the book 
does not favour such treatment. One misses, for instance, any statement 
of a well-conceived and consistent theory respecting the position of the 
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ordinary ' legal estate *— amongst the most difficult of the many questions 
to which the Acts give rise. There is, at p. 13, a reproduction of the 
remarks made in the first edition, together with a reference to Capital Sf 
Counties Bank t. Rhodes ; and so at p. 193 in the notes to s. 49. But the 
position of a registered proprietor, who is registered originally — i.e. as 
first registered proprietor — on the strength of a merely equitable title, 
where the legal estate is not in a mortgagee, and is not intended to be got 
in, does not seem to be anywhere seriously considered. The case of Cajntal 
^ Counties Bank v. Rhodes does not really touch this question, for Rhodes — 
the first proprietor — had the legal estate. The dictum of Cozens- Hardy L. J. 
that the registered proprietor has not necessarily an < estate ' in the land, 
is claimed by Mr. Brickdaie as a confirmation of his own views; but 
Mr. Brickdaie elsewhere recognizes — what seems to have escaped the notice 
of the Court of Appeal— that a statutory ' estate,' in fee or for years, is 
conferred by the Acts on the registered proprietor (pp. 13, 147, 157). 

Another omission — no doubt due to the extremely practical character of 
the book—is the want of all references to what might reasonably bo 
regarded as justifiable analogies in treating of a system of conveyance and 
registration new in English law. Decisions relating to copyholds frequently 
exhibit a view of rights in land approximating rather to the system estab- 
lished by the Land Transfer Acts than ordinary land law. The position 
of a tenant for life of land taken under the Land Clauses Consolidation 
Act, 1 845, has been compared to that of a protector of the settlement {Ex 
parte StajAes (1852) i D. M. & G. 294), which seems to throw some light on 
the scheme of s. 6 of the Act of 1897. There are, too, among the cases 
before the Privy Council and House of Lords, reported in the Law Reports; 
many relating to other systems of conveyance and registration — such as 
the Scottish, South African, Australian, &c. — which certainly show that 
a considerable affinity exists between the new English system and these 
*• foreign ' systems. There are also three cases decided under the Land 
Registry Act, 1862, which might well have been cited {In re Drew's 
Estaf^, 2 L. R. Eq. 206 ; In re Richardson, 12 L. R. Eq. 398, 13 Eq. 142 ; 
In re Winter, 15 L.R. Eq. 156). 

The following slips deserve correction in a future edition. At pp. 47, 
189, 198, and 306, a reference to s. 8 of the Settled Land Act, 1884 is 
required, in order to make the position of a tenant by the curtesy quite 
clear. In note (a) on p. 47, the reference to the Trustee Act should, 
apparently, be to s. 10 of the Conveyancing Act, 1881 (see p. 255). At 
pp. 217, 242, the statement as to the Court of Chancery requires reconsidera- 
tion ; the Land Transfer Act, 1875 was passed on the 13th of August, 1875, 
and the Judicature Acts came into operation on the ist of November, 1875. 

Part I of the Land Transfer Act, 1897, is dealt with in some fifty pages 
(PP* 252-302), and is not the subject of any preliminary dissertation, 
though referred to in pp. 43-52. The decisions on the subject are noted 
up to date, and most of the questions which the new enactments have 
given rise to are carefully discussed. Reference might, however, have well 
been made to other systems of jurisprudence where the devolution of realty 
follows that of personalty. One Australian case {Larkin v. Dryadaie) is 
cited at p. 257, but is not really an authority on the point ; the ancestor 
died before the passing of the Act which altered the law of devolution of 
land, so that the title of the heir had already accrued. 
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Att Encyclopaedia of Forms and Precedent other l/ian Court Fonns, By 
eminent Conveyancing and Commercial Counsel. Under the 
general editorship of Arthur Underuill, assisted by Charles 
Otto Blagden, William E. C. Baynbs, Vale Nicholas, and 
Horace Freeman. Vol. VIII : Lands and Railway Clauses Acts 
to Mortgages. London: Butterworth & Co. 1905. La. 8vo. 
Ixv and 922 pp. (25^.) 

This Tolume maintains the same high standard as its predecessors. 

The subjects discussed in it are Lands and Railway Clauses, Consolidation^ 

and other analogous Acts, Local Authorities, Markets and Fairs, Marriage 

'Contracts, Mining Leases and Licences, Mortgages and other Contractual 

Securities. 

The preliminary note on the Lands Clauses Consolidation Acts contains 
a remarkably clear statement of the proceedings under the Acts. Some 
few questions which are sometimes forgotten are discussed. For example, 
the editors point out that where a limited owner has been in the habit of 
letting a house furnished during the summer months, it will be impos- 
sible practically to do this during the construction of the proposed works, 
and show the manner in which he can obtain compensation. The discus- 
sion of the acquisition of Commons under compulsory powers leaves nothing 
to be desired. 

The precedents under the heading of Lands Clauses Consolidation Acts 
include documents preliminary to contract, Agreements with owners and 
occupiers, Conveyances, Compulsory purchase of Common rights, and 
Compulsory acquisitions of rights to support from mines and minerals. 
These precedents, many of which are not contained in any book, have been 
settled with great care and can be highly recommended to the profession. 

The preliminary note to the head ' Local Authorities * contains a full 
statement of the manner in which the area of a local authority can be 
altered, and under the head ' Local Loans ' contains a list of the Acts of 
Parliament conferring borrowing powers on County Councils, Municipal 
Corporations, Urban and Rural District Councils, Parish Councils, Boards 
of Guardians, and Boards of Commissioners, and explains the contents of 
the Acts. There are precedents of the different forms employed in altering 
the areas of local authorities. The precedents of mortgages made by local 
authorities contain a number of forms, which, so far as we are aware, are 
not contained in any of the books commonly used by conveyancers, and 
they will, in our opinion, be extremely useful in practice. 

The head Markets and Fairs may occasionally be found useful. Under 
the bead Marriage Contracts will be found a short discussion of the pre- 
cautions to be taken as to a lady's property on her marriage with a 
foreigner, and a short form of contract intended to exclude the application 
of the law of the matrimonial domicile. We are rather surprised net to 
find any hint as to the importance, where an Englishman or woman is 
about to marry a foreigner, of ascertaining that all necessary consents 
required by the law to which the foreigner is subject have been obtained 
to the marriage. 

The preliminary note to ' Mining Leases and Licences ' contains much 
interesting matter. For example, see the discussion of the meanings 
of Mines and Minerals at pp. 245, 246, and the different effects of a grant 
or reservation of mines and minerals. The editors give a most useful 
warning that is often neglected in practice, where they say that *• Where 
a plan is used every effort should be made to secure accuracy, and in par- 
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ticular to avoid any discrepancy between the plan and the written descrip- 
tion.' The remarks on the right of support (p. 247 et seq.) deserve careful 
perusal. The precedents are in the modern form and are therefore intel- 
ligible. We know of no more heartbreaking task than that of trying to 
understand a mining lease drawn in the form, dear to mining agents, in 
which the clauses are not arranged in any logical sequence. We notice 
the omission of short forms of yearly tenancies of quarries and brick fields : 
we can say from our personal experience that such forms are often required. 
At p. 435 et seq. will be found a useful collection of notices relating to 
Mining Leases. 

We have often had occasion to praise the preliminary notes in this book^ 
and we think that we may say that the preliminary note to Mortgages is 
one of the best, if not the best, of all the notes which have appeared. We 
would particularly call attention to the discussion on Notices on p. 449* 
and the discussion as to Foreclosure (p. 469). There is an exhaustive 
explanation of the law relating to the difficult subject of Bills of Sale. 

The precedents under the heading^ < Mortgages ' consist of legal mort- 
gages of freehold, legal mortgages of copyhold, legal mortgages of 
incorporeal hereditaments, mortgages of policies of life assurance and 
other choses in action, equitable mortgages of various natures, compound 
mortgages of freeholds, copyholds, leaseholds, reversionary interests and 
choses in action, mortgages, bills of sale, and pledges of personal chattels, 
further charges, transfers, re-conveyances, and miscellaneoua documents 
relating to mortgages. 

The reader will find a valuable note on Mortgages of Registered Land 
at p. 523. Forms of Mortgages by order of Court will be found at p. 564 
et seq. ; we are not aware of any other place where forms of this nature 
can be found. The precedents are, as may be expected, of a high degree 
of excellence ; there are some few novelties, as, for example, the mortgage at 
p. 773 of a contingent interest dependent on the death of an old bachelor 
wiUiout issue supported by an issue policy; and the mortgage at p. 775 to 
an insurance society of a contingent reversionary interest with a policy 
effected with the society. At p. 783 is a list of variations from and addi- 
tions to the statutory form of a bill of sale which have been held to be 
permissible. There is a useful collection of precedents of transfer. At 
p. 920 will be found an agreement as to custody of instruments relating to 
short tenancies of the mortgaged property. 

We have very considerable doubt whether the form of covenant in the mort- 
gage by trustees of a charity at p. 569 is correct in form. The trustees * so 
as to bind themselves as such trustees and so far as they can their successors 
in the office of trustees of the charity but not so as to incur any personal 
liability covenant ' for payment, &c. Surely this falls within the reasoning 
of FumivaU v. Coombes, 5 Man. & Gr. 736, 63 R. R. 455, and as the cove- 
nant is a mere personal covenant the proviso exempting the covenantors 
from personal liability is void. The case would be different where the 
covenant was a restrictive C/Ovenant affecting land, as in that case the 
covenantee would have two remedies, damages and injunction, and there- 
fore a proviso exempting the covenantor from damages would be valid as 
the remedy by injunction would remain (Go. Litt. 146 a, 286 b). 

At p. 618 note the editors say, * Copyhold lands are not infrequently 
devised or surrendered to such uses as the devisee or purchaser may 
appoint, with a view to enable the latter to mortgage or sell without the 
necessity for mesne surrenders or admittances. Such uses of course do not . 
operate under the Statute of Uses, but the lord is bound to admit the 
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appointee/ There are two points on which we venture to differ from the 
statements in this note ; first, in the absence of a special custom the lord is 
not bound to accept a surrender to such uses as the purchaser shall appoint 
(Flack v. Downing College^ 13 G. B. 945), and second, after making most 
diligent search we are unable to find any authority for the proposition that 
where a mortgage of copyholds is made under a power in a will, the mort- 
gagee is entitled to be admitted without any prior admittance of the 
devisee or heir. The case of a sale of copyholds under a power in a will 
is different ; in that case if a sale is made before the lord can insist on the 
admittance of the heir or devisee the purchaser has a right to be admitted 
(Ths Queen v. WiUotiy 3 B. & S. 201 ; Glass v. Jitehardsony 9 Ha. 698, 
3 De G. M. & G. 658). Probably this rule of law was adopted on the 
"Analogy of the law as to freeholds. In some boroughs a man might, before 
the Statute of Wills, devise his lands by virtue of a custom, and where 
this was the case he might direct his executors to sell his land, and if he 
did so the executors might sell the land and convey it to the purchaser by 
feoffment (see Litt. ss. 167, 169). So far as we have been able to ascertain, 
the executors could not by virtue of a devise under a custom raise money 
on mortgage. 

It seems ungracious to call attention to points on which we differ from 
the editors, but we feel that errors (if such they be) contained in a book of 
acknowledged excellence which has already a large circulation may lead to 
serious consequences. We prefer to repeat that the work in this volume is 
very good, and that from the accurate manner in which the law is ex- 
pounded, and from the lucid manner in which the precedents are drawn, 
it ought to be on the table of every conveyancer. 



A Digest of the Law of Libel and Slander. By W. Blakk Odoebs, K.C. 
Fourth Edition. By the Author and J . ^uomley Eam es. London : 
Stevens & Sons, Lim. 1905. La. 8vo. xeiii and 884 pp. (32^.) 

Db. Bl^eb Odobbs's work is so well established as a standard and 
exhaustive treatise on the law of defamation and allied topics that there 
is nothing for the reviewer of a new edition to do but to note improve- 
ments. In this edition the chapters on Procedure have been recast ; the 
topic of Fair Comment gets a chapter to itself, instead of being treated as 
an incident in the consideration of what kinds of words are not actionable ; 
there is another new chapter on Contempt of Court ; and, in order to bring 
out more clearly the material difference between so-called ' slander of title ' 
and * trade libels ' and defamation proper, the revised chapter in which 
these topics are dealt with is headed * Actions on the case for words which 
cause damage.' Perhaps the arrangement would be more elegant if the 
chapter on * Comments on matins of public interest * were placed before 
and not after the short chapter on Justification, so as to dispose of the 
cases where there is no libel at all before coming to those where there is 
defamatory publication, but it is justified or privileged. 



Carriage of Goods by Sea. By T. G. Cabvbr, K.C. Fourth Edition. 

London: Stevens & Sons, Lim. 1905. La. 8vo. Ixxvii and 

968 pp. (36*.) 
Thb five years which have passed since the issue of the last edition of 
this work have produced a crop of some 250 cases. Commercial Cases, 
Times Reports, and American cases help to make up the number ; the 
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Harter Act accounts for Beveral. None of them are of the highest import- 
ance or will rank amongst the leading cases of the future ; but all add 
something to the complex mass of shipping law. The construction of 
shipping documents is the despair of practitioners and reporters, and the 
modern fashion of construing them in a commercial or ' business ' way adds 
largely to the bulk of our reports. Every reported case will or may affect 
the operation of a similar document in the future, and therefore has to be 
taken into account by the textbook writer. In this way some fifty pages 
have been added to the third edition of Mr. Carver's book. No change has 
been made in its structure or arrangement. It is a standard work in 
universal use, and is too well known to require more than a welcome to 
the new edition. 

The maritime law of England is comparatively of modem origin, not 
because there was none in early times, but because many decisions of the 
courts to which our ancestors carried their shipping cases are unreported 
and consequently unknown. Before the seventeenth century few shipping 
cases came before the King's Courts at Westminster ; the local courts of the 
port towns and the Admiralty Court had almost a monopoly of shipping 
business. By the end of the seventeenth century these courts were dead, 
and maritime law had to be re-created by the judges of the King's Courts. 
Hence it is that Moth v. Slue (1671, i Ventr. 190, 238) and CoggsY. 
Bernard (1703, 2 Ld. Raym. 909) figure so prominently at the commence- 
ment of Mr. Carver's and other books on shipping law. There is reason to 
think that for centuries before those cases were decided, the shipowner's 
liability for non-delivery of cargo was less onerous than Lord Holt made 
it ; that he was liable for negligence (including fault of ship), but that 
he was not subject to the heavy liability of a common carrier by land. 
Pleadings and sentences of the Admiralty Court during the sixteenth and 
seventeenth centuries point to this conclusion ; but at the date of Aforae v. 
Slue it would have been useless to cite Admiralty cases in the King's Courts 
at Westminster. In the absence of reports the early shipping law of England 
is practically unknown ; if the materials for tracing its growth exist, they 
have yet to be unearthed. It is no reproach to modem textbooks that it 
is not to be found there. 



The Licensing Acts. By the late James Paterson. Sixteenth Edition. 
By WiixiAM W. Mackenzie. London: Butterworth & Co. 
1905. Cr. 8vo. xxxiv and 588 pp. (15*. not.) 

TAe Law of Licensing in England. By John Bruce Williamson. 
Third Edition. London: William Clowes & Sons, Lim. 1905. 
8vo. xlvi and 895 pp. {208.) 

Tie Licensing Laws. By R. M. Montgomery. Third Edition. London : 
Sweet & Maxwell, Lim. 1905. 8vo. Ixii and 454 pp. {ids, 6d.) 

TAe Law and Practice of Licensing. By George John Tai.bot. Second 
Edition. London : Stevens & Sons, Lim. 1905. Boyal i2mo. 
xxiv and 471 pp. (io#. 6rf.) 

It was only to be expected that the passing of a statute of such import- 
ance as the Licensing Act, 1904 would be followed by the publication of 
new editions of the existing treatises on the Licensing Laws, as well as books 
upon the new Act it«elf. The expectation has certainly been fully justi- 
iied, and the practitioner confronted by the alluring charms of the various 
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editions as set out by their respectiye publishers has to ask himself * the 
delicate question *' Which 7"' To aid in the decision of this question we 
propose to shortly indicate the features of the four new editions mentioned 
above. They do not by any manner of means exhaust the literature of the 
new Act, but they comprise the four chief treatises on the Law of Licensing 
as a whole. 

First, as in honour bound, we take 'Paterson.' It would be utterly 
superfluous to attempt a detailed review of a book upon which the approval 
of the profession has been so unmistakably bestowed that sixteen editions 
have been called for. The most noticeable feature of the new ' Paterson '• 
is its slim appearance. Its bulk appears to have decreased by about half, 
but this is only in outward seeming. The cause is the employment of 
a thin but perfectly opaque paper, which has greatly improved the handi^ 
ness of the volume. The editor of the book, Mr. W. W. Mackenzie, pub- 
lished a commentary upon the new Act last autumn ; and the substance of 
this, with its very full notes, has been inserted after the Licensing Act, 190 a } 
while the necessary alterations have been made in the notes in other portions 
of the book to bring them into harmony with the changes now effected. 
The notes in * Paterson,' as a whole, are as full and complete as they can 
well be ; and while we feel sure that any attempt at this stage of its exist- 
ence to reduce the book to a formal treatise would destroy its value, yet it 
must always be remembered that ' Paterson ' is purely and simply a collec- 
tion of statutes The Acts of 187a, 1874, 1902, and 1904, are fint set out 
and then in an appendix are printed ' the relative statutes in chronological 
order.' As far as arrangement is concerned this leaves the whole matter in 
a state of chaos. Without the aid of the index it is impossible to find any 
subject. The statutes themselves, extending from i8a8 to the present 
time, are a wilderness, and a book that attempts to follow them must be 
so also. 

In this respect Mr. Williamson's book is a great improvement upon 
* Paterson.' This work consists in the first place of a systematic treatise 
upon the whole Law of Licensing, occupying rather less than half the book 
(380 pp.), and this is followed by an appendix setting out the whole of the 
statutes in chronological order with brief notes to the sections. We do 
not hesitate to say, after testing them in actual practice, that this is quite 
the best book that has yet been produced on the subject. In arrangement, in 
style, in matter, and, we may add, in print, paper, and general appearance, 
it is alike excellent. The law is set out in a manner in which it is easy to 
find, and is stated in an accurate and even in an interesting way. As an 
instance of this we may cite Chapter III, on * Procedure on Applications 
for New Licences and on the Confirmation thereof.' This is a subject 
which has many pitfalls for the unwary, and any mistake in giving the 
necessary notices, &c. is absolutely fatal to an application, because it is 
a breach of a statutory requirement and cannot be waived or dispensed 
with. Mr. Williamson, however, sets out the whole procedure so clearly 
that it would be impossible with the exercise of any reasonable amount of 
intelligence to make a mistake. 

Another great merit of the book in our opinion is the clear opinion that 
the author expresses upon doubtful points. The two chief points that have 
so far arisen upon the construction of the Act of 1904 are, firstly, the 
power of the justices to impose reasonable conditions upon the renewal of 
an existing on licence ; and, secondly, whether the removal of a licence 
under sect. 50 of the Act of 1872, makes the renewed licence a new licence 
or an < existing on licence.' With regard to the first point, which is that 
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raised in the now famous Birkenhead cases, Mr. Williamson expresses the 
view taken by the Divisional Court which was reversed by the majority of 
the Court of Appeal, viz. that sect. 9 of the Act gives the justices an implied 
power to impose such conditions upon an application for a renewal. 
Whether this view is the right one the House of Lords now alone can say, 
but at present the matter stands in the very curious position that the view 
that has been overruled by the Court of Appeal has the support of four 
judges — three in the Divisional Court and Mathew L.J. in the Court of 
Appeal — as against two for the view that is now law. 
* As to the other point, Mr. Williamson ' submits ' that a Removal Licence 
is not a new licence. This point will shortly come before the Courts upon 
an application for a mandamus, but it is difficult to see how the view put 
forward by Mr. Williamson can be upset except by a virtual repeal of 
sect 50 of the 1872 Act\ 

Another feature of the book worth mentioning is a very useful chapter 
on the General Law affecting Licensed Houses. It contains a good epitome 
of the law as to Tied Houses, Innkeepers, Rating of Licensed Premises, &c. 
• The general plan of Mr. Montgomery's book is similar to that of 
Mr. Williamson's, that is to say, it consists of a systematic treatise upon 
the law followed by an Appendix of Statutes ; but the appendix merely 
gives the text of the statutes without any notes. It is a clear exposition 
of the law, as far as the law has been ascertained, but Mr. Montgomery 
does not venture upon any discussion of the doubtful points. The arrange- 
ment of the book too is logical and easy to refer to, and it also contains 
some chapters on the general law, chiefly consisting of a digest of the deci- 
sions. The work is undoubtedly a very useful one, but we think on the 
whole not so good as Mr. Williamson's. 

Mr. Talbot's work has a like design, but is altogether of a slighter 
structure. The distinctive feature of it is that the exposition of the law 
is arranged in the form of a code. It is an undoubted advantage to have 
such a chaos as the Licensing Acts reduced to the form of a code, and as 
far as we have tested them, the statements of the law are accurate. We 
fancy, however, that they will be found rather too concise for the exigencies 
of practice. 

A TreatUe on the Principles of the Law of Compensation. By C. A. 
Chipps, K.C. Kflh Edition. By the Author and Aubrey T. 
Lawrence. London :. Stevens & Sons, Lim. 1905. La. 8vo. 
Ixxiv and 574 pp. {%6s,) 

When the author of a good book is a busy leader he does well to call 
in a competent junior to help him with his new editions. Mr. Cripps has 
done this with profit, and the present edition is much better than its imme- 
diate predecessor. The editors have not been content with thrusting the 
names of new cases into the notes, but have weighed their effect and modi- 
fied or enlarged the text accordingly. One clerical error which occurred 
in previous editions has gone undetected. In the form of Notice to Treat 
for an Easement notice is given to treat {inUr alia) * as to the compensation 
to be sustained by you by reason of the execution of the works.' This, fol- 
lowing sect. 18 of the Lands Clauses Consolidation Act, 1845, should clearly 
be * as to the compensation to be made to you for the damage that may be 

^ Since theae lines were written the case of Rex v. Prinkwaier has decided this 
point in accordanoe with the view put forward by Ur. Williamson. 
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sustained by you by reason of the execution of the works.' A few new 
precedents are added, which will no doubt prove useful. This edition also 
includes certain sections of the Local Government Act, 1894, omitted from 
the last edition, as we pointed out in our review thereof, and some sound 
comments on the Compensation sections of the Licensing Act, 1 904. 

We may congratulate Mr. Cripps on having restored to his work the 
excellence of the first edition. 



Pratt and Mackenzie'^ Law of Highways, Fifteenth Edition. By W. W, 
Mackenzie. London: Butterworth & Co. and Shaw & Sons. 
1905. La. 8vo. civ and 1090 pp. (50*.) 
When a book has reached its fifteenth edition, the appearance of a new 
edition calls rather for a welcome than for an elaborate comment, even 
when it is a massive volume of 1,200 pages. The satisfactory arrange- 
ment first adopted in the thirteenth edition of dealing first with highways 
independently of statute law, and secondly with the statutes relating to 
highways is still adhered to, and the bck>k appears to contain, in addition 
to the Highway Acts in the strict sense of the term, the other Acts, or por- 
tions of Acts, which have a bearing upon the subject of highways. The 
extracts from these latter Acts do not appear to be always complete. 
Sect. 7 of the Light Railways Act, for instance, is given, which provides 
for applications to the Commissioners, but sect. 9, which deals with con- 
firmation by the Board of Trade, is omitted. The one does not seem to be 
of much use without the other. Since the last edition the Locomotives 
Act, 1898, and the Motor Car Act, 1903, have been passed, and these, with 
the regulations made under them, are duly inserted and annotated. The 
case of Cooper v. Hawkins [1904J 2 K.B. 164 is duly cited in the note to 
sect. 16 of the Motor Car Act, 1903. That case decided that the Crown 
was not bound by the Locomotives Act, 1865. By the Motor Car Act, 1903, 
sect. 16, persons in the public service of the Crown are expressly bound. 
It may be interesting to point out the result of this position. A Crown 
locomotive is subject to the restrictions of the Motor Car Acts so long as it 
is within the specified weight and only draws one trailing carriage, but if 
the weight exceeds the specified weight or it draws two or more carriages, 
it can go at any speed it chooses — an admirable specimen of topsy-turvy 
legislation. 

The book has grown to the extent of nearly 200 pages since the last 
edition. A good instance of the necessary expansion which has taken 
place will be found in the notes on extraordinary trafi&c as provided for in 
the Highways and Locomotives (Amendment) Act, 1878, sect. 23, and 
sect. 12 of the Locomotives Act, 1898, which amends it. Surely, however, 
it is rather inconvenient to divide the learning on the subject between two 
separate notes instead of combining it into one. We have only noticed 
a single misprint, * Wolverton,' on p. 818, should be * Wolverhampton.' 

A Treatise on tie System of Evidence in Trials at Common Law^including 
the Statutes and Judicial decisions of all Jurisdictions of the United 
States. By John Henry Wigmore, Professor of the Law of 
Evidence in the Law School of NoriJi Western University. In 
Four Volumes. Boston: Little, Brown & Co. 1904. La. 8vo. 
Vol. IV, 3185-3921 pp. 
The general scheme of this treatise has already been dealt with at length 

in our April number, and it will therefore only be necessary to add a few 

VOL. XXI. Z 
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words about the fourth and last volume, which contains 444 further pages 
dealing with Privileged Communications, the Parole Evidence Rule, the 
Burden of Proof, the Respective Functions of Judge and Jury, Judicial 
Notice, and Judicial Admissions. These important subjects have been 
dealt with by Mr. Wigmore very fully, and with the same wealth of illus- 
tration which was so noticeable in his previous volumes. We have already 
expressed the opinion that the number of cases cited in the text and notes 
was enormous, and a cursory examination of the table of cases^ which 
occupies no less than 161 pages, shows that the number must closely 
approach and may possibly far exceed 25,000. Upon the whole the index 
seems to be both complete and clear. We do not, however, quite under- 
stand why the words * eye-witness of marriage in ' should occur under the 
beading of * abortion ' on p. 3845, and after carefully reading sections 2085 
and 3086, we are inclined to think that they should be transferred to 
p. 3846 under the heading of 'adultery.' Mr. Wigmore is to be con- 
gratulated on the completion of a task of great magnitude, which will 
undoubtedly prove of considerable service to those connected with the 
study and the practice of the law. 



A Manual of Common Law. By Josiah W. Smith. Twelfth Edition. 
By CuTHBERT Sfurlino. London : Stevens & Sons, Lim. 1905. 
8vo. zzix and 602 pp. (i5«.) 

Wb are sorry to have nothing better to say of this book than that it 
consists of a number of condensed propositions of law, grouped without 
much method, often misleading if not inaccurate, and with insuf&cient 
references for practitioners, and inadequate explanations for students. 

We may cite a few at random. * Where an instrument is subscribed by 
several witnesses it is generally sufficient to call one * : literally true, but 
misleading ; the inference being that it is always necessary to call at least 
one. ' Hearsay evidence is generally admissible ' : this is probably a mis- 
print. ^ A person may be sued for an act done accidentally or by mistake, 
unless it was unavoidable or occasioned by the plaintiff's negligence': 
then why is it ever necessary for a plaintiff to prove negligence? (see 
Stanley v. Powdl [1891] i Q. B. 86). 

The editor does not appear to be at all up to date in his views about 
malice. He says, * Malice is the gist of an action for libel,' and talks about 
'maliciously procuring breaches of contract' without any explanation of 
the meaning of the phrase. We should advise him to study carefully 
Lord Herschell's speech in AUen v. Floods and the decision of the House of 
Lords in the Glamorgan Coal CoJs case, and in the next edition to give the 
student some clear idea of the various meanings of * malice ' and ' mali- 
ciously.' Having done so he may safely omit the statement that ' malice 
by itself is, however, not actionable.' But nothing will make the system 
of patching up obsolete textbooks which were never of first-rate merit, 
instead of producing new and better ones, give satisfactory results. 



An Epitome of the Law relating to EatemenU. By T. T. Blyth. 
London: Sweet & Maxwell, Lim. 1905. x uid 171 pp. {6s.) 
This little work, on a somewhat difficult subject, forms one of a series 
of books intended for the use of students. It does not, of course, pretend 
to deal with the matter exhaustively, but as an epitome it is well adapted 
for the purpose intended, and the author is to be commended for his 
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judicious selection and treatment of the cases. We naturally turn to the 
much discussed case of Colh v. Home and Colonial Stores [1904] A. C. 1 79, 
and we find it for the present purpose adequately dealt with. It might, 
however, have been useful in a work of this nature to point out what we 
take to be the broad and important principle, namely, that the question in 
all these cases is not so much what light is taken away as what light is 
left. The book is brought well up to date, and includes the very recent 
case of Ambler v. Gordon as reported in the Times of January si, 1905, 
though it does not apparently include the earlier and more important case 
of Kine v. JoUy^ 3 1 T. L. R. 128, now reported [1905] i Ch. 430. The book 
should prove a useful addition to the student's library, and as such we caA 
confidently recommend it. 



Hayci and JarmarC% Concise Forms cf Wills. Twelfth Edition. By 
J. B. Matthews. London: Sweet & Maxwell, Lim. 1905. 
Ixvi and 604 pp. (i^i^.) 
We know of no small book of forms which has so completely justified its 
existence as this one. First published more than seventy years ago under 
the now classic names of Hayes and Jarman, it has stood the test of time, 
and this latest edition seems in no way less worthy of professional confix 
dence than its predecessors. It would, however, in our opinion, be all the 
better if some further forms of investment were added. The forms given 
do not seem to meet all the requirements of the draftsman. What is 
wanted is a form which, without being too wide, would give a choice of 
practically safe investments outside the statutory power. The forms given 
on pp. 463, 504 are too limited, and that on p. 502, which by the way is 
not referred to in the index, is too wide. For the rest, the book is handy 
and easy of reference, and one good point about it is that it continues to 
be, what its authors originally designed it to be, ' a portable volume of short 
forms.' 

The King^s Coroner. By R. Hknslowe Wellington. London : William 
Clowes & Sons, Lim. 1905. 8vo. 29a pp. {los, 6d.) 

Barrister at law^ an essay on the legal position of counsel in England. 
By James Robert Vernam Marchant. London: William 
CJowes & Sons, Lim. 1905. 8vo. xliiand 179 pp. (9*.) 

Mb. Wellington does not claim a very high position for his book, and 
it would be unfair to require of him a higher standard than he has himself 
. fixed. The collection of the statutes must have required the exercise of 
industry and research, but the historical introduction seems to us to be in- 
complete. The book, however, will no doubt be found useful upon occasion. 

Mr. Marchant has put bar students and the newly called under very 
great obligations. He has collected for them a mass of learning which was 
formerly painfully acquired, and at the expenditure of much time. We 
should also add that the useful collection of cases relating to the authority 
of counsel to compromise may not be without interest to older members of 
the bar. The only statement which we think requires modification is that 
on p. 108 where the procedure on the trial of an action in the Chancery 
Division is stated. This practice was settled by judges brought up in an 
atmosphere of affidavits and depositions, and they required viva voce evi- 
dence to be summed up by the junior counsel for the party who began, for 
their assistance. The right to sum up still exists, and is sometimes exer- 

z % 
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cised, but the more usual practice is to hear the whole of the CTidence after 
the close of the first opening speech, unless of course the party on whom 
the duty of opening falls fails to discharge the burden of proof, in which 
case his counsel (leading or junior) is heard when his evidence is closed. 
Mr. Marchant has, undoubtedly, himself pointed out that the practice laid 
down in the decided cases is not invariably followed, but what we think 
he should have emphasized is that it is only followed under exceptional 
circumstances. The book is in every respect worthy of commendation. 



A General View of the Law of Property. By J. Andbew Stbahan, 

assisted by J. Sinclaie Baxter. Fourth Edition* London: 

Stevens & Sons, Lim. 1905. 8vo. xxxii and 407 pp., and index 

24 pp. (12*. 6rf.) 

The first edition of this little book appeared about ten years ago. This 

points to vitality. The book is well designed to get the student into the 

habit of sifting as he reads, and of committing the result to his memory 

under convenient heads. There are very few slips, but one calculated 

to mislead students is a reference to a power to dower a widow, instead of 

a power of jointuring (p. 67). The learned author has also omitted, on 

the same page, the limitation to daughters as tenants in common in tail, 

as the limitation preceding the cross-remainders among the daughters in 

a settlement of real estate. These belong to a class of error which will 

creep in, in spite of the greatest care being exercised in revision. We 

cannot doubt that this edition will be found as useful to students in the 

future as the earlier editions were to students in the past. 



Urban Police and Sanitary Legislation, X904. By Fbakk Noel Keek. 
Westminster: P. S. King & Son. 1905. 8yo. Ixxxv and 240pp. 
(io«. 6d. net.) 

This is a book of Precedents of a novel kind. Its purpose is well 
expressed by the compiler in his preface as follows : — 

' To meet the increasing demand for regulation and control caused by 
the progress of urban centres of population, Parliament is asked from time 
to time, by means of Private Bills promoted by Municipal Corporations and 
Urban District Councils, to confer upon such bodies larger powers for the 
government of their boroughs and urban districts. 

For the purpose of considering Bills of this character the House of 
Commons appoints each Session a special committee known as '* The Police 
and Sanitary Committee,'' in the membership of which continuity is to 
a large extent preserved, so that generally the Chairman of the Conmiittee 
and some of his colleagues have had large experience of this special branch 
of legislative work. . . . 

The idea of the book was partly suggested by a paragraph in the special 
report on the Session's work made by the Police and Sanitary Committee 
on the 5th August, 1904. The Committee there stated that they had 
sought to standardize all clauses which dealt with powers relating to 
police or sanitary regulations ; and that they had no reason to doubt that 
the Bills of next Session would be prepared with due regard to the prece- 
dents of that Session.' 

In pursuance of this object Mr. Keen has collected all the sections relat- 
ing to * police and sanitary ' matters contained in eleven Acts promoted by 
Urban District Councils in the Session of 1904. He has not included the 
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proTisionB relating to the same subjects contained in Acts promoted by 
Municipal Corporations and the London County Council. A typical sec- 
tion on each subject is printed at length, and such differences, mostly mere 
variations in drafting, as occur in the corresponding sections in other Acts 
are pointed out. The precedents are well arranged and very fully indexed. 
There is no attempt at original drafting, the book only purporting to be 
a compilation of precedents from actual legislation. Mr. Keen seems to 
have done his task faithfully, and we have no doubt the precedents will 
be found of great use to parliamentary draftsmen and in the Committee 
Rooms. We are curious to see whether the outcome of standardization of 
clauses will be an 'Urban District Council Clauses Consolidation Act.' 
Most of the Clauses Acts were preceded by a period of more or less 
conscious standardization. 



The Corrupt and Illegal Practices Prevention Acts 1883 and 1895. B^ 
Ernest Arthur Jelf. Third Edition. London: Sweet 
Maxwell, Lim. 1905. 8vo. xiii and 239 pp. (ys. 6d.) 

This book treats of Corrupt and Illegal Practices at Parliamentary Elec- 
tions. There is a chapter, new to this edition, on Election Petitions, and 
another containing some practical hints for election agents. There is also 
a lengthy essay on ' The general policy and effect ' of the Acts, and a chapter 
on Agency. 

The Acts are set out with short notes^ which contain, as far as we can 
judge, everything which is material to be stated. A fuller index and con- 
cise summaries of offences under the Acts would have rendered the informa- 
tion contained in the text more readily accessible, and would have made 
the book more useful to an agent in the heat and haste of a contested 
election. 



TAe Return of the Jews to England, By H. S. Q. HENRiqrEs. London : 
Macmillan & Co., Lim. 1905. 8vo. 132 pp. 

This little volume, which is a reprint of some articles in the Jewish 
Quarterly Review, gives a fairly full account of the events and circum- 
stances during the Protectorate and the reign of Charles 11, which resulted 
in the acquisition of rights of citizenship by persons professing the Jewish 
faith. The author does not claim to have made any discovery throwing 
fresh light on the matters dealt with, nor indeed, after the exhaustive 
researches of Mr. Lucien Wolf, could any such discovery be reasonably 
expected; on the other hand, no record, document, or occurrence of 
importance appears to have escaped his notice. 

After a brief review ^ of the legal position of the Jews in England before 
their expulsion in 1390, and of the state of the law as affecting heretics 
and nonconformists in the time of Charles I, when, for the first time since 
the expulsion, a few Jews began to settle here, he starts the subject-matter 
of his book with the petition of Menasseh ben Israel to Cromwell in 1655. 
From this point the historical narrative is continued in detail down to 
1685, shortly after the accession of James II, when, in answer to a petition 
(some Jews having been charged with recusancy under a statute of Eliza- 

^ It may be parenthetically remarked that the author falls into the error of 
regarding the so-called laws of Edward the Confessor as genuine, though now 
admitted by all soholan to be a twelfth-century foi^ery. 
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beth) the King, by an Order in Council of the 13th NoTember, 1685, 
directed the Attorney- General to stay the proceedings, 'His Majesty's 
intention being that they (the Jews) should . • . quietly enjoy the free 
exercise of their religion whilst they behave themselves dutifully and 
obediently to his government.' With this the detailed narrative closes, 
but it is followed by a brief summary of subsequent legislation affecting 
the Jews. 

Besides his primary object of writing a small chapter of English history, 
the author appears to have set himself, as a secondary object, to determine 
the date which may most properly be regarded as that of the legal settle- 
ment of Jews in England. In accordance with an obiter dictum of L. J. 
(then Mr. Justice) Stirling in De Wilton v. MonUfian [1900] 2 Gh. 489, 
he adopts as such date the 13th November, 1685, the date of the Order in 
Council above referred to. In this secondary object he cannot be said to 
have succeeded. That Order marked, no doubt, an important stage in the 
struggle, but it was, after all, only one point in a gradual progress which 
began nearly 40 years before, and continued for about 150 years after- 
wards, and in which it is not possible to fix any precise date as the turn- 
ing point. Moreover, it would seem that at a much earlier date the footing 
acquired by the Jews must have been much firmer than Mr. Henriques 
credits them with having obtained. It seems hardly possible that 
a place of worship, to which in 1659 so persistent an enemy as Thomas 
Violet could obtain access (p. 75), could have been so secret as the author 
maintains it to have been down to 1663; and the petition of November, 
1660, of the Lord Mayor and Aldermen (p. 95) referring, as it does, though 
the words are not quoted by Mr. Henriques, to the privileges granted to 
the Jews by ' the late Usurper,' seems clearly to indicate that, legally or 
otherwise, they had acquired a fairly satisfactory position. But the failure 
to establish the claim of this (or any other) particular date as that of the 
legal settlement of Jews in England does not detract from the general 
merit or trustworthiness of the work. 



We have also received :— 

A rgentine Republic, Code of Commerce (C6digo de Camercio). Translated 
by GsoBOE Wilsok-Rab and Bebkabdo db Spbluzzi. With introduction 
by Dr. Guillebmo Sanchez SonoinK). London : Stevens ft Sons, Lim. 
1904. 8vo. XV and 354 pp. (205.net.) — This translation of the Argentine 
Commercial Code (including the sections on Bankruptcy as re-modelled in 
1902) may be of occasional assistance to readers unable to understand the 
original Spanish or Mr. Prudhomme's admirable French translation, but 
the translators' imperfect acquaintance with English legal terminology 
renders their work unintelligible in many places. As a specimen we give 
the translation of s. 450, which runs as follows: * Mercantile purchase 
and sale is a contract by which a person, whether he be a proprietor or 
possessor or not of the article or object of the agreement, is obliged to 
deliver it, or to cause its acquisition by another person, who obliges himself 
to pay a given price, whether to resell it or to rent it.' The absence of an 
alphabetical index also detracts from the usefulness of the book. — £. S. 

Die GrundrechU, Von Dr. Fb. Geese. Tabingen : J. C. B. Mohr. 1905. 
8vo. X and 133 pp.— This monograph deals in a lucid and instructive 
manner with the rightd described on the continent as ' Grundrechte ' or 
' droits de IHiomme ' and enumerated in most of the American State Con- 
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Btitutions under the heading * Declaration of Rights ' or ' Bill of Rights/ 
The book (which, in so far as it discusses positive rules of law, chiefly 
refers to the Prussian and Belgian constitutions) would have been more 
useful, and some of the views expressed by it would probably have been 
modified, if English and American Constitutional history and the doctrines 
of English and American textbook writers had come within the scope of 
the author's researches; but the excellent analysis of the continental 
theories on the subject will prove interesting to English readers. — E. S. 

Evidenee in Brief \ a clear and concise statement of the Principles of 
Evidence. By V. Deybbbux Ekowles. London: Effingham Wilson. 1905. 
8vo. xxviii and 154 pp. (2«. 6(2. net.) — Thb little book should be 
useful to lay magistrates, country justices' clerks, and practitioners in 
county and other local courts who want a portable and elementary manual. 
As a first book for students it may be found rather hard, as there is very 
little explanation of the principles, and no attempt is made to show that 
many of the so-called exceptions to rules of evidence are .not really excep- 
tions at all. Thus a witness to character does not give his opinion — or 
should not — but testifies to the fact of reputation ; an expert in foreign 
law testifies to the state of that law — or Uie better opinion regarding the 
point in question — as a fact ; similarly of most of the exceptions to the 
rule against hearsay. But the compiler of a handbook cannot be expected 
to work out these problems. 

Lectures on the relation hettoeen law and pMic opinion in England, By 
A. v. DioBT, E.G. London : Macmillan ft Co., Lim. New York : The 
Macmillan Co. 1905. 8vo. xx and 503 pp. (io«. 6c2. net.) —The titleof 
this book hardly does it justice. It includes the best account we have 
met with of the rise, progress, and decline of the school of politics and 
legal policy known as philosophical Radicalism. Review will follow. 

The Law relating to Children. By W. Clabkb Hall. Second Edition 
by the Author and Cecil W. Lillet. London : Stevens ft Sons, Lim. 
1905. 8vo. xxiii and 398 pp. {los, 6d.) 

A Praetieal Ouide to the Law of PateniSy with special re£erence to the 
Patents Act, 1903 and the Patents Rules, 1903 and 1905. By Habbt 
Baud Hemmino. London : Waterlow ft Sons, Lim. 1905. 8vo. x and 
192 pp. {6e. net.) 

The Indian Contract Act, with a Commentary, critical and explanatory. 
By Sir Fbbdebick Pollock, Bart., assisted byDiKSHAH Fabdunji Mulla. 
London : Sweet ft Maxwell, Lim. Bombay : Thacker ft Co. 1905. La. 8vo. 
xlvi and 623 pp. (25*. net) 

The Eevieed Eeparte. Edited by Sir Fbbdbsiok Pollock, assisted by 
0. A. Sauhdbbb, J. G. PxASBy and Abthub B. Cane. Vol. LXXIV, 
1846-1848 (15 Simons; 10 Queen's Bench ; i Exchequer). London : Sweet 
ft Maxwell, Lim. Boston, Mass. : Little, Brown ft Co. 1905. La, 8vo. 
xii and 882 pp. (25^.) 

Arehboid^i Pleading, Evidence and Practice in Criminal Casee. By Sir 
JoHv Jebyis. Twenty-third Edition. By W. F. Cbaibs and Gut Stbpbeh- 
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NOTES. 

WHEN once a debtor has been made a bankrupt there is but one 
exit for him, and that is by the strait and narrow gate of the 
discharge — with this exception : the adjudication may be annulled 
under s. 35 of the Bankruptcy Act, 1883, on either of two grounds, 
(i) where in the opinion of the Court the debtor ought not to have 
been adjudged bankrupt, or (ii) * where it is proved to the satisfac- 
tion of the Court that the debts of the bankrupt are paid in full.' 

If by these words the Legislature meant that a bankrupt might 
get his creditors to release their debts from pity or despair, and 
then claim to have his adjudication annulled on the ground that 
his debts had been ' paid in full,' the path of the insolvent would 
be made both easy and pleasant — too much so a great deal for the 
good of the community. This was what the bankrupt in Re Keel 
(74 L.J. K.B. 694, C. A.) essayed. He owed some £i2,coo, and 
there was nothing to show that he had paid a penny to any of his 
creditors, beyond £41 to some of the more unaccommodating, but 
he had persuaded them to withdraw their proofs and then wanted 
to have his adjudication annulled, and the Divisional Court 
actually did annul the bankruptcy. Happily, the Court of Appeal 
was more alive to the consequences. Outside bankruptcy a debtor 
may make any arrangement with his creditors he can get them to 
accept, provided he registers the arrangement under the Act of 
1 887. After a receiving order or adjudication the Court scrutinizes 
arrangements very closely. A bankrupt who could get his bank- 
ruptcy annulled as by the methods in Be Keet would at once elude 
both this scrutiny and the censorship on discharge. 



There is a growing tendency on the part of debtors to make 
arrangements with their creditors in lieu of having their affairs 
liquidated in bankruptcy. While the number of cases in bankruptcy 
has remained practically stationary during the last ten years at an 
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average of 4,200 per annum, deeds of arrangements have steadily 
grown from 3^462 in 1895 to 4,085 in 1904. There id nothing to 
wonder at in this. An arrangement means comparative privacy 
and immunity from the censorship of the Court But there is 
a danger to creditors incident to these arrangements, which is re- 
vealed in a case of Davis v. Petrie [1905] 2 K. B. 528, 74 L. J. K. B. 
785. X owes a tradesman a debt. The tradesman gets into diffi- 
culties and executes a creditors' deed, and the trustee of the deed 
calls on Z to pay his debt to him, and in an incautious moment X 
does so — incautious because he ought to have reflected that the 
execution of the creditors' deed was an act of bankruptcy on the 
tradesman's part, as constituting an assignment for the benefit 
of creditors within s. 4 (i) (A) of the Bankruptcy Act, 1883. 
Mark the consequences. A petition in bankruptcy is presented 
against the tradesman, an adjudication follows, and under it the 
title of the trustee in bankruptcy relates back to the deed of 
aiTangement. The trustee calls on Z to pay his debt over again to 
him, and X has no alternative but to do so. He cannot claim it as 
a protected transaction ; for the section dealing with such trans- 
actions expressly excepts payments by a person with notice of an 
available act of bankruptcy committed by the debtor. The only 
safety is greater vigilance on the part of persons owing money, as 
to whom they pay it to. 

The ideal prudent man of business has not been paraded much 
lately for the benefit of trustees, but he made his appearance 
again in Shepherd v. Harris [1905] 2 Ch. 310, 74 L. J. Ch. 574. The 
action was to charge one Janvrin, a trustee, with the consequences 
of the fraud of his co-trustee, a stockbroker. The stockbroker had 
trust moneys in his hands, which he ought to have invested in 
Western Australia Inscribed Stock. He did not invest them but he 
pretended that he had, and he showed his co-trustee bought and 
sold notes for the stock, and also a (forged) ' stock receipt ' signed 
by the seller. With this ' stock receipt,' though it is not a document 
of title, business men are satisfied, and do not feel it necessary to 
attend personally at the transfer of the stock. Neither did Janvrin, 
with the result that the trust fund was embezzled by the stock- 
broker trustee and lost. Certainly the practice of business men 
here seems reprehensible, but, as Lord Blackburn said, 'It would be 
both unreasonable and inexpedient to make a trustee responsible 
for not being more prudent than ordinary men of business are.' 
Settlors presumably take these risks when they leave their money 
with trustees. Fortunately the knaves are a small minority, and so 
the system works fairly well. 
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Marriage sums up bo much — the religious ceremony, the civil 
contract, the cohabitation of the spouses — that we could hardly 
expect a word — unless Aristophanes were to return to coin it — 
to cover its different aspects. Solemnize is probably the best 
available word. In 'solemnize' the i*eligious idea predominates, 
but the religious reference does not exhaust its connotatioiL It 
carries — ^in its derivation at least — the idea of what is customary, 
proper, orthodox ; and when a father covenants as in Re Garnett^ 
Bichardson v. Greenep (74 L. J. Ch. 570) to pay the trastees of his 
daughter's marriage settlement a large sum of money ' if the said 
marriage be solemnized,' no sane person can have any doubt that 
by 'solemnized' the covenantor means if the marriage is a real 
marriage — ' validly and effectually solemnized,' as Lord Justice 
Knight Bruce put it. For this purpose it matters not whether the 
marriage is null and void under the Table of Prohibited Affinities 
as in Chapman v. Bradley (4 De G. J. & S. 71), or from its non- 
consummation by incapacity of one of the spouses as in i?^ Gamett. 
The end is equally defeated. To read the word solemnize as 
signifying only the service at the altar would be a sad ' sticking 
in the bark.' Seeing that 'solemnization' has been a common 
word in marriage settlements ever since modem conveyancing 
began, it is rather cuiious that there have not been earlier decisions 
upon it. 

A learned correspondent writes : — 

' Nothing worse can happen in a free country,' said Lord Bowen, 
' than to force people to be churlish about their rights for fear that 
their indulgence may be abused.* The Stotiehenge case {Att.-Gen, 
V. Anirohm [1905] % Ch. 188, 74 L. J. Ch. 599) is a good com- 
mentary on this remark. Crowds of sightseers have for years 
freely visited the prehistoric temple, and now when the owner takes 
steps for its protection by fencing, &c., they have sought to turn the 
indulgence into a right. It is not calculated to make landowners 
liberal of access to objects of interest. When the alleged right of 
way came to be critically examined it proved much more like the 
tracks of picnicing parties than a public road or k jm gpaliandu 
On the other side. Sir Edmund Antrobus showed a title in fee 
without any trust for public access to the monument. What reason 
was there for attributing the state of things to a lost grant rather 
than the good-nature of the owner? A presumption is only wanted 
to explain what without it would be unexplained, and in a case 
like the Stonehenge the liberality of landowners is quite enough 
to account for the user. Moreover, it is inconceivable, as Farwell J. 
remarked, that a man in the position of the owner of the Amesbury 
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estate would be guilty of Buch an act of vandaliBm as to dedicate 
a way for wagons, carts, and all sorts of traffic through the midst 
of one of the most interesting relics of antiquity. 

We are unable to agree with our correspondent that there was 
not a prima facie case for the plaintiffs. It is clear, however, that 
the only right or adequate way of dealing with Stonehenge would 
be to treat it as a national monument, which would have been done 
long ago in any similar case in France. One is tempted to suspect 
that the evidence failed by trying to prove too much ; such failures 
are not unknown in the history of the commons preservation 
movement. 

CORBIGENDA. 

p. 15 above, L 6 from foot^ for ^ effected ' read ' ineffective.' 
P. 2^^ above, /. 6 from foot, for ' his court * read ' the Pope's 
court.' 



It ieema convenient to repeat in a conspicuous place that it is not desirable 
to send MS, on approval without previous communication with the Editor^ 
safest in very special circumstances ; and that the Editor^ except as aforesaid^ 
cannot he in any way answerable for MSS. so sent. 
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THE SOUTH AFRICAN RAILWAY CASE AND INTER- 
NATIONAL LAW— A REPLY. 

IN the last number of this Rbyiew Sir Thomas Barclay impugns 
the British dealing with the shareholders of the Netherlands 
South African Railway Company by an argument resting on two 
positions: One is that the * agreement as to terms of surrender/ 
which the representatives of the British government made on 
31st May 1902^ with the acting authorities, civil and military, of 
the two Dutch republics, amounted to an acknowledgment of the 
existence of those republics as having continued to that date. The 
other is that it was the international duty of the government 
which displaced those republics to assume without exception all 
the obligations which bound them at the last moment when it 
acknowledged their existence. Given these positions, the inference 
follows that since the persons who were shai'eholders of the railway 
on 31st May 1902 could not have been expropriated by the Soutii 
African Republic except on the terms provided for that purpose 
by their concession, and that republic could not have objected to 
that conduct of theirs by which it has been contended that they 
forfeited all claim on the British government, the latter could not 
exclude from compensation the holders of shares which at the out- 
break of the war were the property of the republic or of managers 
or agents of the company. Both the positions however appear to 
be very questionable. 

The first of them leads us to consider the conditions under which 
a state is extinguished by conquest. These are commonly under- 
stood to be its complete destruction as an organized body perfoim- 
ing the functions of a state. It may have lost its capital and the 
larger part of its territory, but if it continues to carry on state life 
in any comer of its territory it is not yet extinguished, the legal 
succession to it is not yet open, and there has not been conquest. 
This was certainly the case of the Dutch republics on xst September 
1900, when the annexation of their territories to the dominions of 
Queen Victoria was proclaimed; but, as I have said elsewhere^, 
large tracts of those temtories were then in British occupation 
in which the ordinary functions of government had to be pi*ovided 
for, all Transvaal or Free State authorities having left them ; and 

' Internationa] Law, Peace, p. 65. 
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since the resolve of conquest bad been declared and its ultimate 
execution was not doubtful, it would have been idle to establish 
an administration for the occupied parts in any name but that of 
the Queen. The proclamation therefore may be justified as an 
administrative measure, although it would have been improper to 
apply the penalties of rebellion to resistance persisted in outside 
the British lines. 

But I believe that by 31st May 1902 all this had been, changed, 
and that nothiug which can properly be called state life was at 
that time being carried on under the auspices of the two republican 
goveiixments, which were merely leading a hunted and hopeless 
existence under the immediate protection of such military force as 
still remained in the field. At any rate this view was practically 
taken by all those who claimed authority, civil or military, in the 
republics, and their surrender was the consequence. To spare 
further suffering by a surrender on the best terms that can be 
obtained must always be the duty of leaders so placed, but it 
would be an impossible duty, because no conqueror would permit 
it, if, by mercifully agreeing to join'^in formulating the terms 
granted, he were held to abandon his own position, to turn conquest 
into international treaty, and to make what is done on the ground 
that state life has been extinguished into an acknowledgment that 
it had not been extinguished. If state life had not been ex* 
tinguished in the republics the leaders would have had no authority 
to extinguish it. To destroy the commonwealth is beyond the 
attributions of any functionaries under any constitution. When 
they see that the commonwealth has de facto been destroyed, their 
power becomes merely that of acting on behalf of the individuals 
into which it has been dissolved, as being from their position the 
most capable of them. And this chai'acter was distinctly given to 
the Boer leaders by the text of the agreement of surrender. Each 
set of them is described as 'acting as the government' of the 
respective republic, and they make the agreement, not on behalf 
of those republics or their governments, but ' on behalf of their 
respective burghers desirous to determine the present hostilities.' 
It is illogical and um*easonable to regard such an instrument as 
fixing a date for the international purposes connected with state 
succession. 

With regard to Sir Thomas Barclay's second position, his state- 
ment that 'the government which displaces another government 
assumes its obligations ' seems to need some qualification. If 
taken in the widest sense which it will bear, it would involve the 
conclusion that the successor government must maintain the con- 
cessions of a public, or mixed public and private, character granted 
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by the predecessor, except so far as the latter would have been 
entitled to recall them. And I am not sure that Sir Thomas, in 
applying his argument not to the expropriation of the railway 
but to the compensation due to the shareholders, was not solely 
determined by the fact that a right of expropriation was reserved 
by the South African Republic in the concession. For myself, 
I do not need that reservation as a defence of the expropriation, 
holding that the successor government may deal with the con- 
cessions of the predecessor on the principles of its ovm policy, and 
therefore that the British notice of 8th September 1900 was justified 
in claiming the right 'to decline to recognize or to modify any 
concession . . . which may appear to affect prejudicially the interests 
of the public,' that is, of the new public created by the conquest ^ 
On the other hand, addressing myself to the question of the com- 
pensation necessary in connexion with the expropriation, I cannot 
agree with the Transvaal Concessions Commissioners, 'that the 
shareholders were responsible for the belligerent acts of the servants 
of the company, and were therefore not entitled to compensation 
for the loss of their property in the i-ailway *.' 

Both in public and in private international law the question of 
the nationality of companies is obscure. Let us first suppose that 
the Netherlands South African Railway Company was of Transvaal 
nationality by reason of the situation of its railway and of the 
government from which it held its concession. Then it was its 
duty, and that of its shareholders who on the supposition now made 
were Transvaalers qua shareholders, not only not to hinder the 
Transvaal government in making use of the railway, but also to 
assist that government by every possible employment of the means 
at the corporate disposal. No one will doubt that such would be 
the duty of the South Eastern and Chatham railways and their 
shareholders if England were invaded. And neither the company 
nor the shareholders could by doing their duty disentitle themselves 
to compensation from a conqueror. But now let us suppose that 
the company was of Netherlands nationality by reason of its incor- 
poration in Holland and the seat of its direction there. There can 
still be no question of its duty not to hinder the Transvaal govern- 
ment in making use of its railway, which it had accepted to hold 
under the sovereignty of that state, but it may be said, as the 
Transvaal Concessions Commissioners said, that by actively assisting 
in the war, by all the means in the power of its servants, it had 

' See an article bj me in this Rstiew, vol. xrii, p. 39a, and International Law, 
Peace, pp. 8a, 83. 

' Theae are Sir T. Barclay's words, and I believe represent the Commissioners' 
Tiew correctly, but I am writing in the country and cannot quote the Commis* 
sioners at first hand. 
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forfeited the character of a neutral company and become an enemy 
one. But what then? We have just seen that, if it had been 
intrinsically an enemy company, it would not by the same conduct 
have disentitled itself to compensation : how can it fare worse for 
being a self-constituted, a constructive^ enemy? Grant that the 
company and its shareholders put on an enemy character: the 
enemy character does not hurt them for the present purpose. True, 
a neutral ship which enters the enemy's service is subject to capture 
and condemnation as an enemy ship {Orozetnbo case and others). 
But that is because the enemy character hurts private property at 
sea while it does not hurt it on land. 

I conclude that the British government did no more than justice 
required, when it declined to listen to the voice which told it that 
it might subject the shares of the Netherlands South African Bail- 
way Company to a wholesale confiscation, but it remains that such 
of those shares as belonged to the Transvaal government became 
the property of its successor the British government, and so no 
question of compensation could arise about them, while as to others 
particular considerations may be urged. Here therefore I meet my 
friend Sir Thomas Barclay on the question whether it was right to 
except from compensation shares which at the outbreak of the war 
did not belong to private persons other than managers or agents of 
the company. So far as the managers and agents of the company 
are concerned, the argument which I have used as to the company 
itself and the body of its shareholders obliges me to admit that they 
are no more subject to the penalty of confiscation than the rest of 
the shareholders. The Germans would not have been justified in 
confiscating the interest of a neutral part-owner and manager of 
neutral property in Alsace-Lon-aine, because he had allowed the 
property to be used, and added his active exertions in connexion 
with it, on behalf of France during the war of 1870-1. 

But what as to the dates at which any shares may have passed 
from the ownership of the Transvaal government to private owner- 
ship ? Sir Thomas's unqualified assertion of the duty of a successor 
government to assume the obligations of ite conquered predecessor 
can only be brought into accordance with received opinion, if the 
obligations for money lent for the purpose ^ of the war or of the 
struggle preceding it be excepted. Thus neither the United States 
nor Cuba has recognized the loans which Spain had charged on the 
island for the cost of repressing the Cubans during the long and 
intermittent struggle of which their emancipation was the dose. 
And they can quote the eminent authority of Professor von Bar in 
support of their refusal ^ If then the Transvaal government trans- 

^ See my International Law, Peace, p. 79. 
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ferred, during the war and as security for loans made to it, shares 
which it held at the outbreak of the war, thei*e would seem to be 
sufficient reason for refusing compensation to the transferees, with- 
out entering on any disquisition as to the date when that govern- 
ment ceased to enjoy the general international right to dispose of 
its property. Nor would it be easy to believe that a transfer of 
Transvaal government shares during the war was taken as an 
investment and not as part of a financial transaction. Those who 
meddle with the finance of a state at war must bear in mind that 
common-sense prevents international law from giving to that state 
the right to bolster up its finance by pledging the security of its 
enemy in addition to its own, in case of its being conquered and 
annexed. 

J. Westlake. 
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CERTIFICATION OF SHARES. 

MOST pexBons — not in indigent circumstanceB — have seen or 
executed transfers of shares, and many peraons have seen 
or handled certificates of shares ; but there are millions of share-* . 
holders — ^and a good many lawyers too — who have never heard, or 
have most hazy ideas as to the meaning, of the term ' certification 
of shares/ or to speak more accurately, ^ certification of transfers/ If 
a definition were asked for at a competitive or qualifying examina- 
tion, many candidates would hazard the solemn reply that it w€is : 
' The jict of a corporate body, whereby, by its authorized agent, it 
grants the document of title to a share or shares in its capital ' — or 
something equally ponderous and incorrect. 

But a certificate of shares and certification of shares are widely 
different things. 

A certificate of shares is a document under the seal of the 
company, certifying that a person named therein is entitled to so 
many shares in the company. Other particulars are of course 
mentioned in the certificate, but these are for our purpose imma* 
terial. 

Certification, on the other hand, is the entry on a iranrfer of 
shares by some officer of the company — generally its secretary — 
to the effect that the certificate for the shares forming the subject 
of the transfer has been 'lodged,' or lodged at the company's office.' 

As Lindley L.J. said in Bishop v. Balkis Consolidated Co. (1890) 
25 Q. B. Div. 51a, 518, * '* Certification " is " a term better known to 
business men than to lawyers." * 

Companies are, or ought to be, very strict about requiring a share 
cei*tificate to be produced before the person named thei*ein as the 
shareholder is allowed to transfer his shares. Articles of associa- 
tion usually contain a provision to the effect that * every transfer 
must be left at the office of the company, accompanied by the 
certificate of the shares to be transferred and such other evidence 
(if any) as the directors may require to prove the title of the 
intending transferor.' As shown by both old and recent cases, 
laxity in requiring the production of share certificates has frequently 
landed.companies in serious difficulties. 

To emphasize this requirement a share certificate usually has on 
it a note stating that no transfer of any shares comprised in it 
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will be registered unless the certificate has been delivered at the 
company's office. 

Then what is the obf'ect of certification 1 

The following is an extract from a modem book on company law: — 

' Briefly stated, the practice is this. When a seller of shares sells 
part only of the shares included in his share certificate, he does not 
deliver the certificate to the buyer along with the instrument of 
ti-ansfer, but he produces certificate and transfer to an oflfcer — 
usually the secretary — of the company, who "certificates" the 
transfer, by writing in its margin " certificate lodged," or words to 
that efiect ; and buyers and their brokers act on such a certification 
as tantamount to deliveiy to themselves of the certificate. The 
object of the certification is to enable the seller to satisfy the buyer 
that the seller can make a good title to the shares specified in the 
transfer/ (Rawlins and M^naghten on Companies, p. 476 ) 

Certification, however, does not seem to be confined in practice 
to cases where only some of the shares referred to in the certificate 
of shares are transferred ; see the facts in Longman v. BalA Electric 
Tramwaya [1905] i Ch. 646, 74 L. J. Ch. 424, C. A. But whatever 
may be the experience of business men — to adopt Lord Justice 
Lindley's judicial distinction between them and lawyers — certifica- 
tion is, as we understand it, usually only necessary when some 
only of a block of shares are being transferred. The same learned 
judge, in Bishop v. Balkis Co. {ubi sup,), says: — 

*The practice of giving "certifications" has arisen from the 
difliculty felt by members of the Stock Exchange in settling their 
accounts as buyers and sellers of shares when the seller s certificate 
of title does not accompany the transfer. If the seller s certificate 
includes more shares than he sells ' — that is to say^ if he ia selling 
only some of the shares for which he holds one certificate — * he does 
not deliver it to the buyer with the transfer, but the seller produces 
his certificate and the transfer to an officer of the company, and he ' 
— namely the officer — * " certificates " the transfer ; and buyers and 
their brokers act on the faith of this " certification " just as they 
would if the certificate produced to the company had been produced 
to and lodged with themselves.' 

Pausing here — before completing the quotation from Lord Justice 
Lindley's judgment— rreference may be made to Lord Macnaghten's 
speech in George Whilechurch, Limited y. Cavanagh [190a] A. C. 117, 
1 26. His lordship says : — 

*A certification, in fact, is only required for a temporary purpose, 
to meet the exigencies of business on the Stock Exchange, which has 
stated days and fixed periods for the difierent stages of a business 
transaction intended to be carried out under its rules. In dealings 
in shares not under the rules of the Stock Exchange a certification is 
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really out of place. In such dealings, in the case of a purchase, the 
price would only be paid in exchange for the transier and thare 
certifcate on the completion of the transaction, and not before.' 

Is the business man as well as the lawyer — ^the lawyer par 
excellence^ be it remembered — ^now speaking? If the transaction 
were one l^etween two friends — the Stock Exchange and its 
members being unconcerned — and the seller only sold 500 out of 
the 1,000 shares referred to in his share certificate— the purchaser 
would not pay his price in exchange for the ehare certificate. He would 
either rely on certification or — more probably — require the seller to 
show him or lend him the share certificate. In the case then before 
the House of Lords, as reported, there is nothing to show that the 
seller owned more shares than those which he was selling, and Lord 
Macnaghten's observations were only meant to apply to the case 
which he had to consider. 

The practice of certification would therefore seem to be in vogue 
not only — although usually — in Stock Exchange transactions but 
also in transactions between private buyers and sellers, and not 
only — although usually — where some only of the shares referred to 
in the share cei*tificate are being sold. 

To continue Lord Justice Lindley*s judgment in Bishop* s case. 
He says : — 

* The object of the " certification " is to enable the transferor to 
satisfy his transferee that he, the transferor, can make a good title 
to the shares mentioned in the transfer. This he can only do if 
he is himself the registered owner of the shares mentioned in the 
transfer, or if he has a transfer from the registered owner to him- 
self, or to some one through whom he claims by a transfer or series 
of transfers.' 

Then what is the efiTect of the certification? Lord Justice 
Lindley continues: — 

* The certification ... to be of any use at all, must amount to 
a representation that the transferor has produced to the person 
certifying such documents as on the face of them show -a prima 
facie title in the transferor to transfer the shares mentioned in the 
transfer ; or in other words, that the transferor has produced to 
the person certifying either what purports to be a certificate of the 
title of the transferor to the shares mentioned in the transfer, or 
the equivalent of such a document ; in other words, what purports 
to be a certificate of the title of some one else to those shares, and 
one or more documents purporting to transfer those shares from 
such person to the transferor . . . But the certification means no 
more. 

With submission, it does not mean so much, but only that the 
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certificate for the shareB to be transferred has been produced to 
the company's *" certificating " officer.* 

In the judgment of Lord Justice Lindley he considers the 
question how far the company is affected by the certification given 
by its secretary ^in the present case.' The answer he gives, if 
intended to be of general application — ^probably it was not so 
intended — seems to be inconsistent with what has been laid down 
in a subsequent case by a higher tribunal. He says : — 

*It is proved that to give "certifications" is incidental to the 
transaction in the ordinary business way of part of the legitimate 
business of all companies having capitals divided into shares which 
are transferable by deed or other instrument ; and the certification 
in this case, having been given by the proper officer of the company 
in the ordinary way of business, is bmding on the company, and 
tAe company is estopped from deni/ing the truth of the facts certified either 
expressly or by necessary implication* 

In the particular case before the Court, however, the fact which 
the company was supposed to be estopped froia denying would not, 
if true, have entitled the plaintiff to the shares, and the loss of the 
shares was held not to be attributable to any misrepresentation by 
the company (namely, through its officer) ; and therefore the 
company was held not to be liable. 

The effect of certification was again considered in M^Ka^s case 
[1896] % Ch. 757, in which Vaughan Williams J. held that where 
a transfer for vaJue purporting to relate to fully paid shares in 
a company bears on the face of it a certification by the secretary 
that the share certificate has been lodged, the certification amounts 
to a statement that a certificate of the shares described in the 
transfer has been lodged, and that the company is estopped from 
denying that the shares are fully paid, even though no certificate 
has been lodged with the secretary or the certificate lodged does 
not say whether the shares are fully paid up or not. 

In Lindley on Companies, 6th ed., p. 83, the opinion is expressed 
that M^Kay^s case is overruled by George Whitechurch, Limited v. 
Cavanagh ; but the authors add : ' But notice that in the case before 
the House of Lords the secretary was a party to the fraud.' And 
Mr. Palmer says : * It seems doubtful whether M^Kay^s case can be 
supported' (Palmer's Co. Prec., vol. i, 8th ed., p. 576). Further 
reference to George Whitechurch^ Limited v. Cavanagh tends to show 
that McKay's case cannot be distinguished on the ground of absence 
of fraud. The decision of the House of Lords rieally turned on the 
question whether the company was bound by the acts of its 
secretary. Lord Macnaghten says ([1902] A. C. 124) : * Then comes 
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the queBtion, Is the company bound by the representations of their 
secretary ? That must depend upon what authority the secretary 
had or was held out as having. Now the duties of a company's 
secretaiy are well understood. They are of a limited and of 
a somewhat humble character. "A secretary," said Lord Esher, 
^' is a mere servant. His position is that he is to do what he is 
told, and no person can assume that he has any authority to 
represent anything at all " : Bamett v. South London Tramway* Co. 
(1887) 18 Q. B. D. 817. ... No doubt the practice of certifying 
transfers is a convenient one. It facilitates dealing in shares on 
the Stock Exchange, and so tends indirectly to increase the value 
of shares as a marketable commodity. But in permitting its 
secretary to certify transfers it cannot be supposed that the 
company authorizes the secretary to do more than to give a receipt 
for certificates which are actually lodged in the office. I cannot 
think that a company is estopped by the certification of its 
secretary if he gives a receipt or acknowledgment for certificates 
which have not been lodged with him.' 

It may at first sight seem rather remarkable that none of the 
Lords Justices who decided the recent case of Longman v. £ati 
Electric Tramways^ Limited [1905] i Ch. 646, referred in their judg- 
ments to Oeorge Whiiechurchy Limited v. Cavanagh^ although the case 
was cited in the argument. In Longman** case, after the secretaiy 
had certificated the transfer he, by mistake, returned the share 
certificate to the transferor. The transfers were registered, but 
the transferor lodged the certificate with other persons as security 
for a loan, and executed transfers to them, and the Court held that 
the company was not liable to these persons inasmuch as no duty 
was thrown on it, with regard to the custody of the certificate, 
towards any person other than the proposing transferee, or any 
perspn claiming through him. It seems to be implied by this that 
after certification, if the certification is truthful, the company is 
under a duty to the proposing transferee to retain the certificate 
which has been lodged. 

On the whole certification, as at present practised, does not seem 
to be a thing to be implicitly relied on. The practice might be 
amended, perhaps, by having the certification under the seal of the 
company ; but business men who are not lawyers may say that in 
business this is impracticable. 

In the House of Lords Lord Macnaghten said : — 

^ There is a marked difference between a certificate and certifi- 
cation. A certificate is under the seal of the company. By the 
Companies Act, 1862, a certificate is made prima facie evidence of 
title. If faith were not given to the solemn assertions of a company 
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under its common seal, "it would/* as Lord Cairns observed in 
BuriifuAaw v. NicolU (1878) 3 App. Gas. 1017, "paralyze the whole 
of the dealings with sharefl in public companies." A certification 
stands on a different footing altogether. Transfers are never 
certified under the company's seal. There is no obligation on a 
company to certify transfers at all. The certification is not passed 
by tne directors or brought before the board.' 

In these words there may be found a suggestion for a remedy. 
Sealing-wax may turn out to be the panacea; if not, perhaps 
a clause in the articles of association might be so framed as to 
make the company liable. Failing these expedients, the Committee 
on Company Law might invite Parliament to legislate on the 
subject. 

Frank Evans. 
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THE MIDDLE TEMPLE RECORDS \ 

THE appearance in print of the Minutes of Parliament of the 
Middle Temple completes the series of published records of 
the Inns of Court. The Admission and Black Books of Lincoln's 
Inn from 1420, the Minutes of Parliament of the Middle Temple 
from 1501, the Acts of Parliament of the Inner Temple from 1505, 
and the Admission Register and Pension Book of Qray^s Inn from 
1521 supply materials from which can be drawn a complete picture 
of life in the Inns of Court from the fifteenth century. Of the 
history of these societies before the fifteenth century there is little 
that is known for certain. Mr. John Hutchinson, in an interesting 
essay prefixed to the Minutes of Parliament of the Middle Temple, 
collects the few facts that are known, and with considerable force 
of argument contends that the two Temples were from the first 
independent societies, and that the alleged division of the Temple 
between them is a fiction. But the history of the Inns of Court 
before 1420, when the extant records of Lincoln's Inn begin, is to 
a great extent a matter of speculation. We have no precise data 
for ascertaining at what time the four Inns came into existence ; it 
appears that in the fourteenth century one, or more probably two. 
bodies of lawyers settled in the Temple and founded the societies 
which still have a habitation there ; we find one or two isolated 
references to both Lincoln's Inn and Gray's Inn in the same century ; 
we have one reference to moots among the 'apprentices in tiie 
hostels' in the Year Books under the date 1356 ; then there is the 
tradition that all the four Inns are of equal antiquity ; there is 
therefore enough to warrant the inference that the four Inns existed 
in the fourteenth century ; whether or not they existed before is 
entirely unknown. At any rate in 1420 the Society of Lincoln's 
Inn existed as a fully organized body, and the early entries in its 
records read as if it had been some time in existence. References 
to the other Inns, whose extant records do not begin till the six- 
teenth century, appear in the early pages of the Black Books of that 

^ Middle Temple Reoords, edited by 0. H. Hopwood, K.C. — Minutes of Parliament 
of the Middle Temple, translated and edited by Charles Trioe Martin, B.A., F,S^, 
with an Inquiry into the Origin and Early History of the Inn, by John Hutohinson, 
Librarian. London : Butterworth & Co. 1904. 
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society^ e. g. to the Middle Temple in 1442 and to the ' four Inns of 
Court' in 1466; the entry under the latter date shows that the 
principle had become already recognized that the four societies, as 
regards important matters affecting them all, were bound to act 
together. 

The Inns of Court, acting in common and yet being perfectly 
independent of one another, had an organization which was the 
same for each but was peculiar to them. They were never incoi-po- 
rated but were subject to the visitation of the Judges, who as soon 
as they were made Serjeants ceased to be members of the Inns of 
Court, and betook themselves to Serjeants' Inn. In the course of 
the sixteenth and seventeenth centuries, the Judges made various 
orders affecting the government and discipline of the Inns ; many 
of these orders were probably authoritative re-enactments of the 
customs by which the societies were already bound. The records 
of the Inns in the fifteenth and two following centuries give us 
a picture of societies of students and practitioners leading a coUegiate 
life, eating, worshipping, learning, and amusing themselves in 
common. The primary object of their organization was, it seems, 
to secure for their members a practical legal training and to pro- 
mote the study of the Common Law. With this object in view the 
members of each society were divided into different grades according 
to the advance which they made in study. Originally, it seems, 
there were four ranks of members in each Inn, namely Benchers, 
Utter Barristers, Inner Barristers, and Clerks. All members below the 
rank of Benchers were bound to be 4n commons,' if they were in 
London and not excused ; the system of commons is closely con- 
nected with education, for it was after dinner or supper that most 
of the exercises which constituted the course of study bad to be 
performed. Besides ^ servants or yeomen's commons ' for non- 
members, namely for the clerks of Benchers and Utter Barristers, 
there were two classes of commons for members, ' clerks' commons ' 
and ' masters' commons.' Newly joined members were in clerks' 
commons until after the lapse of two years they were called up by 
the Benchers to be of the masters' commons (Cotton MSS. ViteUius, 
C. ix. 3 1 3). In the masters' commons were two classes, masters 
of the Utter Bar or Utter Barristers, who originally had to be of 
seven years' standing in the society, and mastera of the Inner Bar or 
Inner Barristers. Both these classes bad to take their part in the 
moots which formed a most important feature in the old system of 
education in the Inns of Court, and which gave rise to the term 
barrister, the original use of which was to describe the position that 
the members occupied in the moots ' at the bai*.' The word ' bar ' 
is said to mean here ' the forms ' on which those were seated who 

VOL. XXL B b 
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took part in the arguing of the moots ^ (see Waterhouse, Foi-tescutus 
Dlustratus, 544). The moots were held throughout the year, not 
only in term times but also in the grand or learning vacations when 
the readings were given, and in the mesne vacations. At tilie moots 
in term time and in the grand vacations the Benchers presided as 
Judges, the Masters of the Utter Bar argued, and the Masters of the 
Inner Bar recited the pleadings ; the two who argued sat * utter- 
most ' on the form or bar, and were thence named Masters of the 
Utter or Outer Bar or Utter Barristers ; the two who recited the 
pleadings sat inside on the same form, and were the Masters of the 
Inner Bar or Inner Barristers. The * call ' to the Utter Bar was 
originally made at a moot during a reading by a Reader, but the 
Judges discouraged calls by Readers, and a call by the Parliament 
or Grand Council was substituted. At the moots held in the mesne 
vacations the Utter Barristers presided as Judges, and the Inner 
Barristers argued. Every Utter Barrister who was assigned to 
moot, and in whose course it fell to ^ give the case,' had to ' form 
and make pleadings to the case,' and deliver them in writing to the 
butler at the beginning of dinner the day before the moot was to be 
performed ; at the moot the two Inner Barristers each recited their 
pleadings from memory, and each of the Utter Barristers who 
argued had to rehearse them before he fell to his case and argu- 
ment (M. T. Bee. 1050); the pleadings had to be recited from 
memory, the arguments had to be ex tempore \ there are frequent 
entries of prohibition against the ' reading of exercises ' (e. g. ib. 
1 105); the pleadings and the arguments were in law French; at 
the cdose of the arguments the Benchers gave judgment in English. 
The procedure was, it seems, meant to be a copy of that in the 
Court of Common Pleas, and was a reminiscence of the days before 
1362 when the pleadings were in French. At the moots the 
Benchers corresponded to the Justices of the Common Pleas, the 
Utter Barristers to the Serjeants, the Inner Barristers to the Appren- 
tices. Of the two assignments which each Utter Barrister had to 
moot after his call, the first according to an Order of the Middle 
Temple of 1674 had to be ' in assize or other real action ' (M. T. Rec. 
1980). In the printed collection of sixty-three moot-cases called 
' Les Cases de Grey's Inn,' and published in 1680, each one is on 
a question of real property law. 

From the Utter Barristers who performed the exercises of the 
House, two of at least twelve, and generally of fifteen years' standing, 
were chosen each year to be Readers, one for the Lent the other for 

* A different and ingenious explanation is given by Mr. Douglas Walker, K.G., 
in his preface to the Black Books of Linooln*s Inn, L z ; but the explanation does 
not harmonize with the apparently contemporary account in the Report of The. 
Denton, Nic Bacon, and Robert Gary, given in Fort 111. 
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the Summer Reading, and after election were called Benchers (Coke, 
Rep. iii. 19; M. T. Reo. 1348). The Readings with the moots 
formed the backbone of the old educational system of the Inns of 
Court The Readers were either Single or Double Readers; the 
Single Readers read in Summer, the Double Readers were those 
who had already read once and were generally chosen to read in 
Lent. The Reader selected some statute for his subject ; he began 
bis reading in Hall about 8 a.m. on the first day of the learning or 
grand vacation, and continued for about three weeks. He first read 
the text of the statute, and then described the ' inconveniences and 
mischiefs' which were remedied by the statute, and afterwards 
recited 'certain doubts and questions that may grow upon the 
statute,' and, finally, declared his judgment therein (Fort. IlL 544)* 
The * doubts and questions ' were the Reader's cases, and were put 
for the sake of provoking discussion. By the Judges' Orders of i594> 
the Reader was to make his case short, ' not containing above two 
or three points at the most, and those as much upon the Statute 
read on as may be ' (M. T. Rec. 340) ; by the Orders of i6a7 every 
Reader was to ' make and put in his reading as many cases as is 
usual in the House where he reads ' (ib. 986). After the Reader had 
put his case there followed a discussion in the following manner : 
* One of the younger Utter Barristers rehearseth one question pro- 
pounded by the Reader, and doth by way of argument labour to 
prove the Reader's opinion to be against the law, and after him the 
rest of the Utter Barristers and Readers, one after another, in their 
ancienties, do declare their opinions and judgments in the same, and 
then the Reader who did put the ease endeavoureth himself to con- 
fute objections laid against him, and to confirm his own opinion, 
after whom the Judges and Serjeants, if any be present, declare their 
opinion, and, after they have done, the youngest Utter Barrister 
again rehearseth another case which is ordered as the other was ; 
thus the reading ends for that day ; and this manner of reading 
and disputations continue daily two hours or thereabouts ' (Fort. lU. 
544). A similar argument took place after dinner, when ' one at the 
Readers' Board propoundeth another of his cases to him, put the 
same day at his reading, which case is debated by them all in like 
form, as the cases are used to be argued at his reading, and like 
order is observed at every mess at the other tables, and the same 
manner always observed at supper when they have no moots' (ib.). 
Besides mooting and arguing Readers' cases there were other 
exercises called/ bolting ' and ' keeping the case in Hall.' It is not 
dear what these exercises were, or whether they were alternative 
exercises performed in different Inns. According to Blount's Law 
Dictionary, the manner of bolting at Gray's Inn was as follows : 

B b 2 
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* An Ancient ^ and two Barristers sit as judges ; three students bring 
each a case, and the Judges choose which of them shall be argued ; 
which done, the students first argue it, then the Barristers.' Bolt- 
ing is referred to in the records of Lincoln's Inn and Gray's Inn, but 
is not mentioned in the records of the Middle Temple except in 
the Judges' Orders (ib. 339). ^Keeping the case' is frequently 
referred to in the Middle Temple Records ; it was an exercise which 
was performed both in term and in vacation (ib. 605) ; it is perhaps 
the exercise which is thus described in a sixteenth-century manu* 
script account of the customs of the Middle Temple (Cotton MSS. 
Yitellius, C. ix. 313): 'After dinner and supper the students and 
barristers sit together by three and three in a company, and one of 
the three putteth forth some doubtful question in the law to the 
other two of his company, and they reason and argue unto it in 
English, and at last he that putteth forth the question deolareth his 
mind.' An Order of the Middle Temple directs that * every clerk 
should keep a case at the table under the cupboard at each dinner 
and supper ' (ib. 133). On the days when this exercise was per* 
formed all members present at dinner or supper had to wait for the 
case ' except the Masters of the Bench, the Masters of the Utter Bar 
who are Consulatores and Attorneys ' {ib. 86). 

The exercises that have been mentioned were all performed in the 
Inns of Court. But these Inns also provided for the education of 
the members of the Inns of Chancery, which were subordinate to one 
or other of the Houses of Court, and in which students of the law at 
first received the early part of their training. From among the 
Utter Barristers of each Inn of Court were chosen the Readers in 
Chancery, each of whom read on some statute in the Inn of Chancery 
to which he was appointed in the same way as the Reader in Court 
did in his Inn of Court. Moots were also held in the Inns of 
Chancery ; in New Inn, which was dependent on the Middle Temple, 
the moots were ' furnished ' by one Utter Barrister and one Inner 
Barrister from the superior society (ib. 831}; the pleadings were 
drawn, recited, and rehearsed as in the Inns of Court ; the members 
of the Inns of Chancery argued, and hence there were Utter Barristers 
and Inner Banisters of the Inns of Chanceiy as of the Inns of Court 
(L. L Black Books, i. 345). 

The object of this system of education was to secure that no one 
should be admitted to the degree which conferred the privilege of 
practising in the Courts without having received a practical legal 
training, and that this training should be continued after the call 
to the bar. In the fifteenth and sixteenth centuries some kind of 

^ ]. e. an Utter Barrister, who had passed his time of reading and had not read 
(M.T. Records, 358 ; see Douthwaite, Graj's Inn, 33). 
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exercise had to be performed on every day on which commons were 
kept, except holidays and the beginning and end of term \ The 
non-performances of exercises was punished by fine, or discommon- 
ing, or ^ disgrading.' No one could have a chamber or be in commons 
unless he kept * moots and other exercises of learning within three 
years after his admission ' and was ' allowed a student or Inner 
Barrister by the Bench ' (M. T. Bee. 200). No one could be called 
to the Utt^ Bar * but such as shall first have been usually in com- 
mons, and shall ordinarily keep the case in the Hall, and also shall 
haye performed a competent number of moots both in the House and 
in the Inns of Chancery ' (ib. 540). No one who had been called 
to the Utter Bar could ^ continue Utter Barrister unless for three 
years after his call he exercised ordinary mootings and other 
ordinary exercises of learning both in Court and in Chancery' 
(ib. 201)'; the service of six (afterwards four) vacations, or attend- 
ance at six several readings immediate to the call and the perform- 
ance of two assignments of moots was incident to the degree of the 
Utter Bar. Benchers were fined for not reading ; if they did not 
read, they had ' no voice, place, or. seat in Parliament, or in discuss- 
ing the affairs of the Inn elsewhere' (ib. 166). Readers in Court 
had a recognized position at Westminster and a distinctive gown 
*with the velvet welt on the back'; this gown had to be worn 
when the Readers practised at Westminster, and could be worn by 
no one else (ib. 986). A Reader in Chancery had the right to prac- 
tise at Westminster when he had been two years Reader, while 
other Utter Barristers had at one time to wait five years firom call 
(ib. aoi). 

The old system of education in the Inns of Court was in full 
force during the fifteenth and sixteenth centuries and the early 
part of the seventeenth. To the latter part of this period belong 
the Readings which were published and have been preserved ; the 
most celebrated of these is the treatise of Callis on Sewers, 
a Reading on the Statute of Sewers delivered in Gray's Inn in the 
summer vacation of 1699 ; other readings which are in print are 
those of Denshall on the Statute of Fines (4 Henry VH, c. a;). 
Coke on the Statute de Mnibus Levatit, Bacon on the Statute of 
Uses, Brooke on the Statute of Limitations (3a Henry VIII, c. a). 
Dyer on the Statute of WiUs (3a Henry VIH, c. 1), Brograve on 
Jointures, Risden on the Statute of Forcible Entry (8 Henry VI, 
c. 9) and on the Statute of Avowries (ai Henry VHI, c. 19), and 
Sir ThomsA Williams on the Statute of Jurors (35 Henry VIII, 

^ This wai ezpreased in a barbaroUB doggerel : n^qae poti, nMpn^ pre, negiM ho, nagpiM 
nw, n«qm U (i. e. neqas poti terminum nequs prae termino neqw boUa neque mota fM^ue 
fee^ura), L. L Black Books, ii. 165. 
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c. 6). By ihe middle of the seventeenth century the system had 
begun to decline. Complaints of the decay of exercises of learning 
are frequent in the reigns of James I and Charles I ; the Civil War 
hastened the ruin of the system ; the members of the Inns were 
dispersed and readings and exercises discontinued; although 
exercises were resumed at the end of the war and readings after 
the Bestoration, it was without enthusiasm or spirit. About 1680 
Headings in Court were entirely discontinued and a fine of £aoo 
was imposed instead (ib. 1333, 1435) ; this is probably the origin 
of the fine now paid on a call to the Bench. The Readings in 
Chancery continued a little while longer, for there is in print 
a reading of Serjeant Carthew on the 'Law of Uses' delivered 
in New Inn in )692. The exercises of mooting lingered on for 
a longer time, but by the end of the eighteenth century were either 
discontinued or had become an empty form. It is probable that 
the system of readings and mootings, which came into existence 
before the invention of printing and were admirably suited for the 
law students of the fourteenth and fifteenth centuries, had become 
out of place when textbooks had begun to multiply and law could 
be learnt otherwise than by oral instruction. One of the last of 
the Readers in the Middle Temple was Sir Francis North, who read 
while he was Solicitor-General (1671-3), and spent £1,000 on the 
Reader's feast (Lives of the Norths, i. 149}. Roger North ascribes 
the discontinuance of the readings to the extravagance and pro* 
fusion shown on these occasions; he expresses regret at the 
abandonment of the system, his remarks on which are worth 
quoting : — * But, as to the exercise ' (i. e. reading), ' now it is gone, 
we can see the want of it ; and never more want than now, when 
statutes of broad influence upon the people's concerns, are so fre- 
quently sent out from the parliament. It was the design of these 
readers to explain to the students the constructions that were to 
be made upon new statutes, for clearing a way that counsel might 
safely advise upon them. And the method of their reading was to 
raise all imaginable scruples upon the design, penning and sense of 
such new acts as they chose out to read upon, and then to give 
a careful resolution of them ; as we may see done in those readings 
that are in print. But now there is scarce a lawyer so hardy to 
advise a client to try a point upon a new statute, whereof the 
event is at the peril of costs and sometimes ruin of a poor man 
that pays for the experiment' (Lives of the Norths, i 151). 

The records of the Inns of Court throw but little light on the 
obscure question when and how the caU to the bar came to confer 
the right of audience in the Courts at Westminster. At first the 
call was a mere 'preferment or degree' given to a member for .his 
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learning, and at one time it seems to haye been an * office ' in the 
Inn which, like other offices, such as Butler, Steward, Master of the 
Revels, or Constable of the Tower at the Christmas feast, a member 
was compelled to take up under the penalty of a fine (see M. T. 
Bee. 141-2). The earliest known instwce of the use of the word 
barrister is in the Black Books of Lincoln's Inn in Trinity Term, 
1455, ^^6^ 'two of the best barristers of the Inn' {duo de qptimis 
barrer) are mentioned ; in 1465 occurs the first allusion to ' utter- 
baresters ' (L. I. Black Books, 1. 26^ 41). The fii*st use of the word 
in a statute is believed to be in the Statute of Sewers of 1531, 
where it is enacted that it should be a qualification for a com- 
missioner of sewers to be ' learned in the laws of this realm, that 
is to say, admitted in one of the four principal inns of court for 
an utter barrister.' The term * apprentice ' or * apprentice at law,' 
which was in use from the end of the thirteenth century to 
describe a legal practitioner, is foreign to the records of the Inns 
of Court, but the ' apprentices in the hostels ' ai*e mentioned in the 
Year Books (29 Edw. Ill, 47 b). The use of the term apprentice as 
applied to a lawyer becomes less frequent as the use of the term 
utter barrister becomes more common in the sixteenth century, but 
the older phrase does not for some time entirely disappear, and is 
even said to have denoted a rank in the profession above that 
of Reader. Plowden, who was Double Reader at the Middle 
Temple (Autumn Reader in 1557, Lent Reader 1558 and 1560), is 
described on the title-page of his Commentaries (1571) as 'un 
apprentice de le comen Ley.' The Appendix to Stow's Annals 
states that the Double Readers at the Inns of Court were called 
apprentices at the law (1074) ; in the Harleian Manuscripts (980, 
p. 153), Noy A. G. is quoted as saying that the name of apprentice 
to the law was given to those members of the Inns of Court who 
were of twenty-seven years' standing and had been Single Readers ; 
he also makes the cmious remark that the term barrister was 
*a word of contempt.' The Judges' Orders of 1630 recognize the 
three grades of Utter Barristers, Readers in Court, and Apprentices 
at Law as ' the principal persons next after Serjeants and Judges 
'in the administration of justice' (L. I. Black Books, ii. 454). It 
is worthy of remark that the phrase ' barrister-at-law,' which has 
crept into general use and is to be found in statutes, is one that 
to this day is unknown to the Inns of Court, and that the degree 
to which a member is called is still that of Utter Barrister, 
although the corresponding term of Inner Barrister has long gone 
out of use. The phrase ' barrister-at-law ' is, it seems, compounded 
of the terms * barrister ' and ' apprentice at law,' and is, perhaps, 
a relic of the time when the Inns of Court did not exist, and there 
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was no other class of practitioner known besides apprentices and 
Serjeants. 

Although it is not clear when the right of audience was given to 
the Utter Barristers of the Inns of Court, in the sixteenth century, 
at any rate, the right was recognized by the Judges, although at 
first it was limited to those that had passed a certain period of 
probation. In 1559 it was ordered by ^ mandate of the justices ' 
that ' the Masters of le Utter Barre practising or hereafter desiring 
to practise shall not plead at any bar before they are of twelve 
years' continuance' (i.e. of twelve years' standing in the society) 
' without leave of the Masters of the Bench, on pain of expulsion ' 
(M. T. Rec. 1^4). By the Judges' Orders of 1574 no one is to be 
admitted ^ to plead at any Court at Westminster or to subscribe 
any action, bill, or plea, unless he be a Reader or Bencher in Court, 
or five years Utter Barrister and continuing that time in exercises 
of learning, or a Reader in Chancery two years at the least ' (ib. 
201). The five years' probation was afterwards reduced to three, 
with an exception in favour of Readers in Chancery (ib. 588, 837, 
987). It does not appear when the period of probation was dis* 
pensed with, but there seems no references to it in the records of 
the Inns of Court after 1630. Utter Barristers who had not I'ead 
were forbidden to practise in the Star Chamber * either by moving 
of order or being of counsel at the bar there, or subscribing any bill 
or answer,' on pain of < being disgraded and put from the bar ipso 
facto ' (ib. ii34). 

The recognition of the Utter Barrister's right of audience in the 
Courts probably led to the exclusion of attorneys and solicitors 
from the four Inns, but the exclusion was only efiected after the 
lapse of a long time and after frequent orders made both by the 
societies themselves and the Judges. From the fifteenth century 
to the end of the seventeenth there are frequent references to 
attorneys as members of the Inns of Court. Before the sixteenth 
century it does not appear that there was anything to prevent an 
apprentice from practising as an attorney, and there is at least one 
reference to a person who was both ' an apprentice of our Lord the 
King and an attorney ' (Foss's Judges, iii. 373). But when it had 
become recognized that only persons who had been called to the 
Utter Bar by one of the four Inns could have audience in Court, 
orders were made to prevent the admission of attorneys to the Inns 
of Court. It was probably not till the sixteenth century that the 
two professions of counsel and law agent began to be separated. 
The first entry directed against attorneys is in 1555, when the . 
Middle Temple made an order that ^ no common attorney shall be 
admitted into the Company, and in all admissions it shall be 
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implied that every gentleman wien he refu%eth study to practise 
attorney ship^ shall be dismiseed ipso facto* (ib. iii). The Judges' 
Orders of 1574 provide that * if any hereafter admitted in Court 
practise as attorneys or solicitors, they shall be expelled from their 
House, unless they also use the exercise of learning and mooting.' 
The Orders of J 61 4 provide that < because there ought always to be 
preserved a difference between a counsellor-at-law, which is the 
principal person next after Serjeants and judges in administering 
justice, and attorneys and solicitors, who are but ministerial persons 
and qf an iitferior nature^ no common attorney or solicitor shall be 
henceforth admitted of any of the four Houses of Court ' (ib. 588) ; 
the Judges' Orders of 1630 repeat the prohibition in similar words. 
These orders do not for some time seem to have been effectively 
carried out. A list made by the Middle Temple in 1635 of Hhe 
gentlemen of this House who practise as common attorneys ' 
contains thirty-two names (ib. 837). A condition against practising 
as attorney or solicitor was afterwards inserted in the bonds given 
by members on admission (ib. 1091). In 1656 it was ordered that 
the chambers of those who so pi*actised should be seized, and that 
all attorneys or solicitors should sit at one table in the Hall by 
themselves ; ' their Masterships will have due respect to grave and 
able attorneys of this House, who have been of long continuance ' 
(ib.). There are frequent orders subsequently made against the 
admission of attorneys (ib. 1097, 1919). In 1675 there is an order 
that no person who practises as an attorney or solicitor should be 
called to the Utter Bar ' unless after ceasing to practise he shall 
have continued the full time and performed the exercises required ' 
(ib. 1289). Finally the four Inns made a joint order in 176a that 
an attorney or solicitor should not be called to the bar unless he 
discontinued practising as such for two years (Black Books of L. I., 
iii. 374). With reference to this subject there is a curious order 
made at Lincoln's Inn in 161 6 that 'the second, third, and fourth 
butlers be admonished from time to time to be diligent and to 
employ themselves as solicitors or clerks, and the washpot do the 
like, and not to keep hounds, etc., which if they neglect, they are 
to be removed ' (ib. ii. 185). 

The Records of the Middle Temple supply valuable information 
on many subjects of importance with which it is impossible to deal 
here in dettdl; e.g. the discipline of the society, the decay of 
collegiate Hfe, the alteration of the government of the Inns from 
a popular form to the present Venetian oligarchy, the history of 
the Church and its services, the growth of the Library, the increase 
of the buildings, the Revels of the four Inns, the arrangements for 
the tenancy of chambers, and the relations between the different 
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Inns. It is impossible to dip into these pages without coining 
across some entry of interest and novelty. 

The book is carefully and capably edited by Mr. C. T. Martin. 
There is an excellent index of names and places ; the usefulness of 
the work would be much increased if an index of subjects could be 
added. 

J. R. V. Marohant. 
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THE DEVELOPMENT OF ROMAN MARRIAGE. 

THE phase of marriage law which is suggested by the history of 
Roman marriage may be presented under three aspects: — (i) 
the concurrence of the free marriage and the dominion-, manus-, or 
purchase-marriage ; (a) the probable priority of the free marriage, 
at least in certain civilizations ; (3) the possible tendency of the 
free marriage to assert itself, whether as a survival or a revival, 
in a developed stage of civilization. The free marriage is one in 
which the woman retains a sometimes very considerable inde- 
pendence. In an exogamous union (and this form of marriage 
probably has an exogamous origin) ^, it is one in which she remains, 
to a greater or less extent^ still a member of her own tribe. The 
characteristics of such a marriage will probably be a considerable 
control of her own property by the woman and the easily dissoluble 
character of the bond. The dominion-, manus-, or purchase- 
marriage is one by which the woman becomes, to a greater or less 
d^ree, the possession of the man, and is therefore severed from her 
own group. It may be a development of the capture-marriage and 
may therefore be exogamous in origin. The characteristics of such 
a marriage will probably be a loss of control of her property by the 
woman and some bar, at least formal, to the easy dissolution of 
the bond. 

It may be noticed that the free marriage and the purchase- 
marriage (which may be a development of the capture-marriage) 
are here spoken of as though they were exhaustive categories. No 
mention has been made of the religious marriage. The reason 
for this omission is two-fold. In the first place, religious ceremonies 
may accompany any form of marriage; and, secondly, where 
religion creates a binding tie, or puts a woman into the power of 
her husband (as in the Roman confarreatio or the Hindu * pouring 
out of water % it simply fulfils the function elsewhere efiected by 
purchase and may conceivably have replaced it. 

Roman civilization affords an excellent field for the survey of the 
possible relation of the free to the strict marriage, not only because 
it is one of the most continuous of ancient civilizations from an his- 
torical point of view, but because it shows three concurrent systems 

' Cf. Sobertoon Smith, Kinship and Uarriage, pp. 78, 81, 84, 86. 



358 The Law Quarterly Review. [No. Lxxxiv, 

of marriage lasting for more than eight centuries. One of these 
systems must attract our pai*ticular attention. This is the eoemptio — 
the most formal method of turning a free marriage into a strict 
marriage. The eanfarreaiio is, as i-egards the sphere of its influence, 
of quite secondary importance. It is never the result of the law 
of a whole community, but merely of the custom of a class. How 
much this was the case is shown by Cicero's mention of uiM and 
eoemptio as the only means of in manum eonventio'^^ and Servius' 
statement that matrerfamiliai was the name given to those who had 
passed through the eoemptio \ Yet, as a determinant in the history 
of Roman marriage law, the covfarreatio may have been, as we shall 
see, of the utmost moment. 

How are we to explain the concurrence of different systems of 
marriage in the Roman community, or the similar concurrence 
of four different types of wedlock — marriage by water, marriage 
by purchase, marriage by fictitious purchase, and the free marriage — 
in the ordinances of Manu ^1 It may be explained on the hypo- 
thesis that different types of social evolution were exhibited by 
different social classes ; it may be explained as due to a blending 
of races. It may be explained by a combination of both views. 
But, as regards Rome, the most sufficient explanation seems to be 
the racial It is best, however, to avoid the mode of stating this 
theory which was current some fifty years ago, to cease to attempt 
to determine what in Roman marriage is Sabine, Latin, or Etruscan. 
It is best to speak merely in terms of invaders and invaded, of 
immigrants and those who for want of a better name may be called 
Aborigines. A general survey of ancient Roman institutions seems 
to yield a picture of the following type. The conquered people 
were a highly-civilized race — a race of keen traders, so keen that 
they force their tiny state into commercial relations with Carthage 
at the very beginning of the Republic. They were a race that read 
the ^ copper and the scales ' into all their legal transactions. They 
were a race that employed the free marriage, based on exogamous 
and perhaps matriarchal principles. This was the marriage that 
Livy makes the Patricians describe as the coupling of wild beasts ^. 
Its exogamous character may perhaps be traced in the subsequent 
unwillingness of the Roman to marry within his dan, although 
it seems that this prejudice was shared by the Patricians. Matri- 

^ Cic. pro Flaoco, 34. 84. 

■ Sery. in Aen. zi 476 ' Alii . . . matresfiunilias . . . iUas (dicunt), quae in 
matrimonium per coemptionem oonvenerunt/ Cf. Boeth. in Cic. Top. 1. a, ad 3. 14. 
Servius and Boethius may be referring to the period when wnJarrtoMo had ceased to 
confer mai,wu». See Rossbach, ROmische Ehe, p. 100. 

» Manu, 3. a9-35« 

* Liv. iy. % ' Quam enim aliam yim conubia promisoua habere, nisi nt ferarum 
prope ritu yulgentur concubitus plebis pairumque ? * 
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archal principles may perhaps be traced in the provision of the 
later law that children, pot the product of iu^lae ntiptiae, follow 
the mother^. It is by no means an obvious principle, for it does 
not always prevail even in polyandric societies^. One indelible 
trace of this marriage is found in the fact that illegitimacy was 
never at any time during the historical period a bar to citizenship. 
The conquering race, on the other hand, was agriculturally disposed 
and employed the products of agriculture as its symbols. Its 
standard in war was a handful of hay or green herbage (manipului); 
it employed similar green things in its missions of peace, the 
verbenae of the Fetiales ; it concluded contracts by the pouring out 
of wine (spofmo) or by the breaking of a straw {stipulatio)^ if we 
may keep to an old etymology K It had developed a binding form 
of marriage, which it symbolized by the offering or breaking of 
bread (cowfarreatio). It was the mixture of these two races that 
constituted the Boman people with its dual system of law and its 
two forms of marriage. We may speak of two forms because it 
seems as though, when the amalgamation was first effected, there 
were but two — the eonfarreatio and the free form. The latter may 
not yet have been modified by u^ut. It is indeed possible that the 
usus marriage may be a development of some primitive institution. 
It may be looked on as a kind of inverted probation marriage, and, 
qud probation marriage, would find analogies, e. g. in Egypt and 
Polynesia ^ Yet, on the other hand, it has been observed that 
iiw^ marks the only application of prescription to personal rights 
in Bome^. Such a singular application may have been late and 
artificial, and indeed the whole theory of prescription may be the 
creation of the Roman state, not of Boman society. Tlie third 
form of marriage, the eoemptio, was probably an imitation of the 
eonfarreatio by the Plebeians through an application of their 
inevitable 'copper and scales^.' 

But can we assume that the free form of marriage existed 
concurrently with, or before, the rigorous form 1 The older view 
(thatv for instance, represented by Bossbach) was strongly against 

^ Letoumeau, The Evolution of Marriage, p. aoa. 

' Post, Studien zur Entwicklangsgeschichte des Familienreehts, p. 59. 

' laid. Grig. v. a^. 30. Another deriyation (from itips) is given in Festiia, p. 297. 
According to a recently suggested etymology ttip$ meant ' corn * and ttipidari the 
gathering of the ears (Schlossmann in Bhein. Mus., Bd. 59, 1904). 

* Mitteis, Reichsrecht und Volksrecht, p. 32a ; Letoumeau, The Evolution of 
Marriage, p. lao. 

* Bossbach, BOmische Ehe, p. 243. 

* Gf. Karlowa, BOm. B. O., ii. pp. 7a foil. Karlowa takes the view that the 
Plebeians came into the state, not as gentet, but as individuals, that they strove 
after an ever increasing community of * Familienrecht,' that they found the most 
adequate means of shaping new institutions in the act of mancipation common to 
Patricians and Plebeians, and that the coempHo was one manifestation of this 
device. 
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this presumption. The prevalenoe of the rigorous form was 
supposed to be sanctioned by so-called Aryan analogies. As 
a matter of fact the Aryan analogies are very imperfect. Both free 
marriage and purchase-marriage are known to the ordinances of 
Manu^, and though the Homeric poems present something that 
may be a development of the purchase-marriage, yet there is much 
in Greek civilization which suggests a far different type — at least 
a type where there is little idea of dominion or manns. We need 
not appeal to the doubtful evidences for the survival of matriarchy 
in Greece, but merely refer to the definite marriage institutions of 
the states about which we have most evidence. In Sparta, besides 
the possible polyandria described by Poly bins', we have the 
clandestine visits of the husband to the parent's house ' — a practice 
similar to one which is found in Crete ^ — and the fact that a wife 
(even a wife with children) might be visited with impunity by 
another man ^ At Athens we find a system which it is difficult to 
regard as a descendant of a type of marriage which asserted any 
kind of proprietorship over the wife. In this system the original 
family bonds are never dissolved and may at any moment be 
asserted. The wife is little more than a loan to her husband by 
her proper xtipios^. On the advent of a new Kvpios an existing 
marriage might be dissolved ^. There is only one case (probably not 
a common one) where the husband himself becomes the K6pios, 
This is the case where he has been adopted by the wife's father*. 
His power in this case is based solely on the fact that he has 
become a member of Aer family ; and, once he has become icipio?^ he 
may cease to be a husband, for he may assign his wife in marriage 
to some one else*. The subordination of women at Athens is 
certainly not a result of the Athenian theory of marriage. So far 
as it was not due to Asiatic influences, it must have been a product 
of the growth of the clan system. The clan system here was more 
rigorous than at Rome, for it did not permit any woman to escape 
its grasp. The anomaly of a dual allegiance for the wife was 
lessened at Athens by the practice of endogamy, which was rare 
at Home. But this endogamous character may not have been 
primitive. Attic legislation seems to show that its persistence at 

^ Mann, 3. 2^^2, ' Polyb. xii. 6. 

' Plut. Ljc. 15. * Strabo, x. 4. 20. 

' Plut. Lye. 15 ; Xen. Resp. Lao. i. 9. 

* Dem. o. Eubul. 40 ; Isae. de Meneol. Hered. 7. For the yiew that the Athenian 
husband was not of iueh the ir6pun of his wife see Mozley in Smith, Diet, of Antiq. 
(3rd ed.) B. y. meUrimonium ; Hruza, Die Ebebegrdndung naoh attisohem Rechte, 
p. 56 ; Beasley in Classical Review, zix. 4, p. 231. 

^ Isae. de Pyrrh. Hered. 64. ' Hruza, op. oit. 

* Dem. o. Aph. ii. 15 ; of. Dem. pro Phorm. 28 ; Hruza, op. cit, p. 46, n. 33, 
p. 67, n. 45. 
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least may have been the result of economic conditions. If we turn 
to Germanic customs, we find a marked survival of systems of 
relationship that are not patriarchal. There is the filial relation- 
ship in which the nephew stands to the maternal uncle ^, the fact 
that the mother's brother is placed by the side of the father's 
brother in inheritance ^ the Salic custom by which the mother's 
sister comes next to brothers and sisters in the order of succession, 
and the practice by which, when a widow proceeds to a second 
marriage, her relations (and indeed those connected through the 
female line — the sister's son, the son of the niece) appear as those 
with the immediate right to receive the sum that must be paid at 
the betrothal '. As regards the Celts, it may be noted that one of 
the facts which we know about the sociology of Celtic Britain is that 
polyandria prevailed there on a somewhat extensive scale ^. Such 
phenomena undermine the belief in the so-called Indo-Germanic 
peoples having possessed any uniform and consistent system of 
marriage, even if this view were not weakened at the outset by the 
fact that there is no common Indo-Germanic word for either marriage 
or adultery^. But in truth the idea of a peculiar civilization of 
an undivided Aryan race is becoming more and more of a fiction. 
Almost equally striking is the fiction that any common civilization 
which this race may have possessed was preserved intact in 
its new homes. Scholars often speak as if the Indo-Europeans 
came into a vacuum, oblivious of the civilizations which preceded 
these late immigrants and continued to exist by their side. There 
is perhaps no single important political or social attribute among 
so-called Aryan peoples which cannot be paralleled in Semitic or 
other civilizations. Amongst the Semites we find the existence 
of the two types of marriage^the free and the strict. Robertson 
Smith has proved the existence of both amongst the Arabs \ while 
amongst the Hebrews the free type of man*iage survives in the 
story of Samson and Delilah^. With respect to the second possi- 
bility — ^that, namely, of assimilation to a type presented by pre- 
existent inhabitants — we may call attention to a case of the possible 
loss of marriage custom by assimilation in the late historical period. 
How are we to explain the promiscuity in Heliopolis which shocked 
the ecclesiastical historian Socrates in the fifth century a.d.^? 
The Greeks must have brought their own monogamous customs 

^ Tao. Germ, aa ' Tao. 1. o. 

' Lex Salica, 59. t ; 44. 4. Cf. Waitz, Deutsche Verfassungsgeschichte, i. 
pp. 69, 70. 

* Caesar, B. G. v. 14. 

' Schrader, Reallexikon der indogermanlschen Altertumakunde, pp. 154, 158. 

* Robertson Smith, Kinship and Marriage, pp. 78-115. 

* Cook, The Laws of Moees and the Code of Hammurabi, p. 76. 

' Socr. Hist Ecclcs. i. e. 18. The passage is noticed by Mitteis, op. cit., p. aaa. 
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with them. It seems not unlikely that we have here a retrogression 
due to assimilation with a survival. 

Now that we have shown the possibility of the pre-existence of 
the free marriage, we may torn to the question *What is the 
essence of the coemption' (i) According to the formula given by 
Boethius ^ the ceremony makes the man a jMterfamilias, the woman 
a materfamilias. Historically this change of condition may originally 
have implied that the eoemptio was the mode by which the member 
of a subject race, with no theory of the patria jwlesias — a race no 
single member of which could call himself a pater — succeeded in 
acquiring the potestat and becoming a paier^ in raising himself to 
the level of his betters, the Patre9 or Patricii, It may have been the 
mode by which the member of a race, that knew not the familia^ 
got himself a familia. (z) A tradition has been preserved that 
there was purdiase by the man and woman of one another. The 
statement to this effect by Servius and Isidore ' has been rejected 
on various grounds. One of these grounds is not convincing. It 
has been said that these authors lived at a time when they could 
not conceive of a woman being respectably purchased ^. As a matter 
of fajot they lived at a time when they were at least as capable of 
conceiving such a state of things as a noble Plebeian (let us say, 
a Caecilius Metellus) of the later Republic ; for they were in close 
contact with barbarians of many types. Another objection has a 
considerably greater degree of probability in its favour. It is to 
the effect that Servius, Boethius, and Isidore found in Ulpian the 
words sese in coemendo invicem interrogabawt \ that Boethius under- 
stood them aright, but that Servius and Isidore misinterpreted 
them by taking 9ese with eoemendo instead of with interrogabanU If 
this view is accepted, the value of the literary tradition disappears ; 
but there is no intrinsic improbability in the view of a mutual 
interchange of symbolic purchase money. An interchange of 
gifts by bride and bridegroom is illustrated by the Germanic 
procedure described in Tacitus' Oermania ^ If a similar exchange 
of symbolic money was an element in the eoemptio^ it was pro- 

^ Boeth. in Cic. Top. 1. a, ad 3. 14 (Bruns, Fontes, 3. 6). See note 4. 

* Senr. in Georg. 1. 31 '(Ritus) quo se marituB et uxor invicem coemebant.' 
Isidor. Grig. 5. a6 'Quod se maritua et uxor invicem emebant.' 

' Rossbach, ROmische Ehe, p. 74, n. 364. 

^ Boeth., 1. c, 'Goemptio vero certis sollemnitatibua peragebatur, et aeae in 
coemendo invicem interrogabant, vir ita : an sibi mulier materfamiliaa ease vellet? 
lUa respondebat velle. Item mulier interrogabat : an vir sibi paterfamilias esse 
vellet ? Ille respondebat velle . . . Quam soUemnitatem in suis institutis Ulpianus 
exponit.' 

' Tac. Gtorm. 18 'Dotem non uxor marito, sed uxor! maritus offert. Intersunt 
parentes et proprinqui ac munera probant — ^boves et frenatum equum et scutum 
cum framea gladioque. In haeo munera uxor accipitur, atque invicem ipsa 
armorum aliquid viro affert.' 
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bably an echo of the reciprocity of the confarreatio^ and perhaps 
an addition to the ceremony introduced by the plebeian nobility 
who were ashamed of simple purchase. In this connexion we 
naturally think of the passage of Nonius MarceUus ^, who speaks 
of the bride paying a symbolic price for her husband. If this was 
done after the main ceremony of the eoemptio was over \ we may 
see in it a humanizing amendment of later times. But the eoemptio 
itself was, in its dei^eloped form, only a mancipatio in a very loose 
sense. So much can be gathered from the mutilated passage of 
Qaius^. We have in the eoemptio indeed an application of the 
'copper and the scales'; but there is no true mancipation, the 
mancipatory character being rendered imperfect by the element of 
reciprocity. (3) This element is again shown by the cuiious word 
eoemptio^ which seems to have no analogy with the ordinary meaning 
of the verb eoemere. Coemere means to buy up or purchase whole- 
sale. It is possible that it may have had the stiU earlier meaning 
of buying jointly or subscribing to buy. On these analogies 
eoemptio should' mean Hhe wholesale purchase of a wife' or <a 
subscription to purchase a wife.' Neither of these meanings is 
convincing, although the latter is intelligible if we imagine some 
unit laiger than the individual to have been the purchaser. It is 
more probable that eoemptio is a late and artificial word invented 
by analogy with eonfarreatio. Perhaps an original emptio became 
eoemptio through the influence of the plebeian nobility. (4) Lastly, 
if it is true that the phrase vhi tu Oaius, ego Gaia was used both in 
eon/arreatio and eoemptio ^, here again we have a trace of conscious 
imitation, although of course such a common usage would be 
equally consistent with the view that both types of marriage 
sprang from a common prehistoric source. 

The development of eoemptio did not oust the original fi'ee 
marriage, which on the contrary was destined to wax so great as 
to dominate all other forms. The old plebeian marriage may even 
have furnished the type for another bond between man and woman, 
concubinatu9^. We may mention this here, for though concubinage 
is never matrimonium in Boman law, to the comparative historian 
and the anthropologist the Roman eoneubinatut in its later aud 

^ P* l^Z (Brans, Fontes, 3. 3) < Nubentes veteri lege Romana asses III ad 
maritum venientes solere penrehere. atque unum, quern in manu tenerent, 
tamqaam emendi causa marito dare.' The other two coins were put to other 
symbolic uses. The passage concludes with the words ' quos ritus Varro . . . de 
vita p. R. diligentissime percucurrit.' 

* Leonhard on Ck>emptlo in Pauly-Wissowa, Real-Enc. iv. p. 198. 
' Inst. i. 133. 

* The use of this phrase in marriage generally is attested by Plut Quaest. Rom. 
30 and Auot. de Praen. 7 ; its use in the eoemptio by Cic. pro Mur. la. 27. See 
Karlowa, ROm. R G. ii. p. i6x ; Leist, Alt-arisches lus Gentium, p. i6i. 

* Letottrneau, Evolution of Marriage, p. 903. 
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perhaps even in its earlier stages appeals as a form of marriage \ 
By this curious equilibrium the Romans solved a difficult problem 
in marriage law — the problem that different units in society desire 
different degrees of solemnity, permanence and control in wedlock. 
Modem legislation prefers uniformity. Even in the United States 
each single state seems to have aimed at uniformity within its own 
borders. In producing this uniformity, it is curious to note how 
the world of to-day approaches the free marriage in one direction 
and shrinks from it in another. One modem nation gives woman 
control of her property but limits her freedom of divorce ; another 
grants facilities for divorce but limits the control of property. The 
United States seems to be singular in having advanced equally in 
both directions. The modem state, in its struggles towards a free 
marriage, has within itself no exemplar such as that possessed by 
Bome. But who shall say that it is not influenced by survivals, 
that the work of the anthropologist has not profoundly affected the 
view both of the citizen and of the statesman ? 

A. H. J. Oreenidqe. 

[In this connexion I venture to propound an interpretation of 
a Ime of Horace : 

Quaedam, si credis oonsaltis, mancipat ubus. — Ep. ii. a. 159. 

Literally, ' in certain cases the learned will tell you that vntM pro- 
duces manu^^ The common explanation is that usucapio is meant, 
But (i) usiis is not a synonym of usucapio; (a) no commonly in- 
telligent Boman citizen wanted a lawyer to explain a rule so 
familiar in everyday life. I suggest that the reference is to the effect 
of usits on marriage — which was already, as a rule, prevented by the 
device of three days' interruption. This gives every word an apt 
meaning. — F. P.] 

^ Letoumeau, op. cit., p. 167, ^The Boman ooncabinate was only, in fact, 
a marriage of inferior degree.' 
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THE PERSONALITY OF THfi CORPORATION AND 
THE STATE. 

* It is a fact which has received far too little notice from English 
lawyers, that, whenever men act in concert for a common purpose, they 
tend to create a body which, from no fiction of law, but from the very 
nature of things, differs from the individuals of whom it is constituted.' — 
Dicey, Law and Opinion in England. 

THE true natare of the corporation is a matter about which 
English lawyers and authors are either in conflict or in the 
stage preceding conflict. Real persons, fictitious persons, juristic per- 
sons, moral persons, no persons * at all, at all ' — these and such-like 
phrases indicate differences more or less fundamental or important. 
Still more serious, however, are the differences unavowed and un- 
recognized. In the development of our association law in general 
we have been rather apt to pride ourselves on doing without 
general theories, while all the while engaged in applying and 
developing them. In our fear of idolatry we have refused to look 
upon the work our hands have slowly fashioned. The advantages 
and disadvantages of such a mode of procedure ought to be tolerably 
well known to us ; yet in view of the enormous growth of associa- 
tions in our time it were well to open one eye at least, even if we 
run some risk in doing so. Certainly the present condition of our 
corporation theory might well serve us as a warning. Time will 
doubtless bring its own solutions, but meanwhile the student who 
is anxious for clear ideas must do his best to fight his own way to 
them, not too envious of the days when men shall know the blessed- 
ness of repose in an unchallengeable orthodoxy. Stubborn facts, 
facts in the making, facts not always what they seem, legal fictions 
which pretend to be legal theories — these are some of the material 
he will need to handle, happy perhaps if he come out of it all with 
any ideas that will hang together, or even with any ideas at all. 
He will do well to commence by reading Professor Maitland's Intro- 
duction to Gierke's Political Theories of the Middle Age. If he 
will then study something of our English corporation law, trust 
law, and constitutional law, and later something of what the jurists 
of other countries have to say on the general question, he will be 
in a position to return to Professor Maitland*s Introduction with 

ce2 
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the opportunity of discovering how little he had really understood 
of that brief but singularly briUiant essay. The reader will discern 
that I speak from personal experience. How far the personal 
experience may have served any other purposes than those implied 
in a moral chastening the reader must judge for himself from the 
propositions which follow. 

!• A corporation if Bowething distinct from the individual persons who 
constitute it. The position is too obvious to need proof. The whole 
is more than its parts. The individual members of a mining 
company have no direct right of property in the mine or the 
machinery, and if any one of them should presume to act as owner 
he would be liable to civil action as an ordinary trespasser. It is 
of more practical importance to point out, for the sake of the 
uninitiated, that the persons who constitute the corporation are not 
necessarily coincident with two other classes of persons who are 
directly associated with it, viz. : {a) Those persons through whom the 
corporation acts, {b) those persons in whose interests the corpora- 
tion exists. The former are often called representatives, the latter 
beneficiaries. In a typical municipal corporation, the members are 
the mayor, aldermen, and burgesses of the borough ; the beneficiaries 
are the inhabitants of the borough; and the 'representatives' are 
the mayor, aldermen, and town councillors. In an ordinary mining 
company the members and also the beneficiaries are the share- 
holders, whilst, for most purposes, the ' representatives ' are the 
directors. Both members and * representatives * of corporations are 
living persons — I speak throughout of corporations aggregate as 
distinct from corporations sole — whilst the beneficiaries may be, 
as in the case of the University of Cambridge, an indeterminate 
body embracing present and future generations. 

7,, A corporation is^ in the eye of the law, distinct from the sum of its 
members. This fact received an interesting illustration in Roman 
law. In that system, although the torture of a slave as a means 
of extorting information agaiost his master was prohibited, the 
slave of a corporation might be tortured as a means of gaining 
information against any or all of its individual tnembers. As regards 
English law the following illustrations may be quoted. 

(a) Each of the members of a corporation may be solvent whilst 
the corporation itself is insolvent. 

(b) The very same persons who have registered themselves as 
one company may also regbter themselves as another and quite 
distinct company. If the corporation were identical with the sum 
of its members they would be one company, but the law holds 
them two. 

(c) The corporation remains the same although its personnel 
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changes entirely. It is a totality of which the parts are constantly 
changing without affecting the continuity of the totality itself. 

{d) Finally, the corporation is no mere partnership. Thus, 
partners are, whilst corporators need not be, liable for the debts of 
the group. Partners own, whilst corporators do not own, the 
group property. A partnership possesses a practically unrestricted 
power in dealings with third parties, while a corporatix)n is 
ordinarily limited by reference to the purposes for which it is in- 
corporated. Finally, whilst partnership can be resolved into mere 
contract, a corporation implies a pew status. 'Contract, that 
greediest of legal categories,' writes Professor Maitland, ' which 
once wanted to devour the state, resents being told that it cannot 
painlessly digest even a joint-stock company ^' 

3. TAe corporation is a legal Mubject of right and duties. This 
proposition is of the nature of re-statement. If the law recog- 
nizes a distinction between a corporation and the sum of its 
members, it is not as a mere flight of fancy, or to indulge an 
inclination for metaphysics, but for the very practical and sufficient 
purpose of establishing the inherence of certain rights and duties 
which cannot be conveniently treated — or pei*haps cannot be treated 
at all — as inhering in the members of the corporation. The 
property of a corporation follows the fiite of the corporation what- 
ever that may be, not the fate of its members whatever that may 
be. It is the corporation (not the members) which is creditor and 
debtor. 

4. The corporation is, therefore, in law a person. The cardinal dis- 
tinction of jurisprudence is between rights or duties, and the 
holders or subjects of rights or duties. Such subjects are persons 
in law. This does not mean that they are not also persons in fact, 
a suggestion which might occur to the layman who has a mother- 
in-law who is no mother in law. It will be obvious that while 
some human beings (e. g., slaves) are not persons, some persons are 
not human beings. Wherever the law attributes rights or duties 
to an entity or institution, it makes a person of, or recognizes 
a person in, that entity or institution. It becomes important, 
therefore, to distinguish between different kinds of persons in law. 
When the person in law is also a human being, it is called a natural 
person ; when it is not a human being, it is sometimes called an 
artificial person. We have hitherto considered how the law regards 
that species of so-called artificial persons which we know as the 
corporation. We have now to look behind legal rules to the nature 
of things, and to consider whether, in distinguishing between the 
corporation and the sum of its members, the law is merely employing 

* Political Theories of the Middle Age, p. xxiv. 
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a useful device for shorthand purposes, or is building on certain 
real and deep analogies to natural personality which exist wholly 
apart from legal recognition. 

5. The persofiolity of the corporation is not a mere metaphor or fiction. 
The theory of the corporation as a legal fiction has been variously 
expounded. The practical dilemma which it involves is obvious. 
If the corporate personality is a fiction^ the rights attributed to it 
by law are either the rights of the corporators, or else rights with- 
out a subject. The latter hypothesis, though it has found ex- 
ponents, is apparently in discredit, and indeed seems almost to 
amount to an avowal of the hopelessness of the fiction theory in 
general. Traditional opinion has preferred the alternative view. 
' Legal persons,' said John Austin, ' are persons by figment, and for 
the sake of brevity in discourse. All rights reside in, and all 
duties are incumbent upon, physical or natural persons. But by 
ascribing them to feigned persons, and not to the physical persons 
whom they in truth concern, we are frequently able to abridge our 
descriptions of them^.' Similarly Ihering, 'Modem science has 
placed the juristic person in the place of the isolated members for 
wjiich alone it exists, as if this imaginary being, which can neither 
enjoy nor feel, led an independent existence^.' If we would do 
justice to such statements we must consider more closely the 
nature of the 'something more than the sum of its members' 
which is dignified by law as a person of some sort, and is 
regarded by traditional opinion as a pure creation of the 
imagination. 

The inquiry is one which leads us on from the subject of cor- 
porations to the wider subject of human association in general. 
Of this wider subject it is necessary to speak for a moment. 
Whenever men act in common they inevitably tend to develop 
a spirit which is something diffei*ent from themselves taken singly 
or in sum. No one who has had any experience as a member of 
a governing body^ for example, can be ignorant of the fact that the 
decisions of such a body, even when they are unanimous, are often 
inexplicable if regarded from the point of view of the several 
characters of the individual members considered as so many units. 
When at a meeting of such a board a speaker begins with the 
statement, ' I speak as a member of this board, and I say — ,' there 
will be reason to anticipate statements or proposals which are not 
adequately representative of the person making them. Under 
the inspiration of esprit de corps, the humane will give a cruel 
decision, the cruel a humane. In every group of men acting 

1 Lectures on Juriftprudenoe, 5th ed., 354. 
■ ^Tolution du droit, pp. 370-4. 
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together for a oommon purpose, the common purpose inevitably 
begets a oommon spirit which is real, though it may be vague and 
indefinite to us because our vision is limited, or because the group 
is in the making. The group becomes, or tends to become, a unit, 
and as Bluntschli so well said, a mere sum of individuals as such 
can no more become a unit than a heap of sand can become 
a statue. So a symphony is something more than a mere con- 
currence of sounds and a cathedral than so much stone and mortar. 
As regards the human group, no argument can be necessary to 
prove that, as the psychical realities which inspire it become 
distinct and emphatic, so is the efficiency of the group increased 
and its purpose promoted. 

The unity of spirit and purpose just referred to is fostered and 
developed by continuous action in common. It is not so obvious, 
though quite as true, that the same unity tends to beget a different 
kind of action — the action of some in behalf of all. As psychical 
realities in the individual find means of expression in individual 
action, so psychical realities in the group find means of expression 
in corporate action. But the individual is an organism with pre- 
determined organs for expressing the individual will. The group 
is not an organism, and numberless difficulties have to be overcome 
when the group-mind seeks realization in the external world ^. The 
difficulties will be overcome somehow, though possibly the group 
may never pass beyond the stage when action of the whole is only 
possible by combined action of each of the parts. In all highly 
developed groups, however, some one person or number of persons 
acquires a capacity to express in action the will of the group. If 
we may employ an extremely useful and suggestive analogy, he or 
they are the organ of the group for the purpose of giving external 
expression to the corporate will. Inevitably, such expression will 
lack the directness and spontaneity which exist in the case of the 
individual ; but the group-purpose is promoted in proportion as such 
directness and spontaneity are approached. The member of a highly 
developed group is thus part of a new power or force. For this 
privilege, however, he has to forgo something of his own liberty of 
action. In becoming a member of an organized whole, he loses 
apparently something of his significance as a unit. He ceases to 
become a member of an undisciplined mob that he may become 
a soldier in a disciplined army. 

I return to the corporation. This is clearly a group of a very 
special kind. It may exhibit some of the psychic bonds which 
I have referred to in an inferior degree, while displaying others 

' I am using the term organism here to mean ' natural organism' as distinct firom 
'moral organism.' 
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in an exceptionally developed degree. Differences of opinion may 
exist within it, but there is at least one will which is general, 
the will to continue the collective work. It is in fact a very 
efficiently organized unity which the state has recognized in some 
form or other. To it, as we have seen, the law ascribes a dis- 
tinctive existence, a capacity for right and duty, a personality. 
This personality differs from the personalities of the natural persons 
composing it, but shares with them the important characteristic 
of a capacity for will and action. When the personality is de- 
scribed as a fiction of the law, the novice might suppose that no 
more was meant than that the corporation was not a man. Were 
this the case, there would be no need for controversy. What is 
meant, however, appears to be that the corporate personality has 
no existence beyond that which the state chooses to give it. The 
state has made it what it is. Such a view is, of course, in direct 
opposition to the statements made in the paragraphs immediately 
preceding, and becomes increasingly difficult to defend in our day 
owing to the enormous development of associated activities. We 
may readily ignore what we see seldom or in incipient stages ; 
what appears before us at every moment and at highly developed 
stages refuses to be ignored. To the modems it is becoming in- 
creasingly clear that ^the something more than the sum of its 
members ' which the state implicitly recognizes as a person is no 
mere creation of the juristic imagination, but is rather a reality as 
indisputable as that very material subject of rights and duties — ^the 
natural person. 

The real character of corporate personality is suggested by 
certain facts in the early history of corporations in England. The 
chief attributes of the corporation, such as the right of perpetual 
succession, the right to sue and be sued by name, to purchase lands, 
to have a common seal and to make by-laws, were long recognized 
before the conception of the corporation was thought of. Their 
attainment marked stages which corresponded to the developments 
of social life rather than of juristic thought. 'All the ancient 
boroughs of England, or nearly all,' wrote Stubbs, 'must have 
possessed all the rights of corporations and been corporations by 
prescription long before the reign of Henry VI ; and the acquisition 
of a formal charter of incorporation could only recognize, not 
bestow, these rights^.' So far from the corporation having been 
the creature of the law, it is truer to regard it as an entity which 
has compelled the law to grant it official recognition. In reality, 
the function of the state in the matter has been permissive and 
regulative rather than creative. The relation suggests the judicial 

1 Constiiutional History of England, iii. 
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adoption of a social usage. In a sense the judges have made a new 
rule of law. But this is only one side of the question. Similarly 
in i*egard to corporations, statute and charter may make new 
corporations, or confer official recognition on corporate bodies 
already existing. Before either statute or judicial decision, the 
thing itself has been in being. 

Those to whom the past history of corporations in English law 
IS inconclusive will do well to reflect upon the enormous range 
and variety of those unincorporated institutions which exist to- 
day, and of which many already present the more important 
characteristics of personality without having been officially and 
openly recognized as legal persons. When such an unincorporate 
group chooses to incorporate, the change, as Professor Maitland 
has well said, may amount to no more than a mere event in 
its history. ' We could not even compare it to the attainment of 
full age. Rather it is as if a " natural person " bought a type- 
writing machine or took lessons in stenography.' 

The untenability of the fiction theory is most clearly seen when 
we compare corporate personalities with personalities which are 
really fictitious. Austin classifies ! fictitious or legal persons ' under 
three heads : — 

1. Collections of physical persons, e. g., corporations aggregate. 

2. Things, e. g., the praedium dominann, 

3. Collections of rights and duties^ e. g., the haereditaajacens ^. 
No argument can be necessary to prove that in the second and 

third of these cases the attribution of personality is a mere legal 
fiction designed to facilitate certain practical objects. If the jurist 
visualizes the Aaeredilas jacens as a person, it is merely because he 
finds it convenient to do so, and not because of any realities in the 
Aaeredilas jacens itself which bear a close analogy to natural per- 
sonality. Communities of spirit and purpose, will and action, are 
wholly lacking. To talk of them is absurd. 

To the discerning, then, it would seem that the fiction theory is 
but a stage in the evolution of legal ideas. When at a certain 
stage in national development, lawyers find themselves brought 
face to face with the fact of corporate personality, they find it 
difficult to know what to do with it. Existing legal categories 
find no place for it. No material reality, nothing apparent to the 
senses is at hand. A crude realism denies that there can be any 
person except the corporators. Yet realities press with increasing 
urgency for legal recognition. It is seen that it is necessary to 
recognize in the group a capacity for legal rights and duties — the. 
test of personality. To call the group a person is then the first 
^ Jurisprudence, 5ih ed., i. 354. 
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stage — person not by reality, but by fiction of the law. There is 
nothing beyond the corporators, it is said, but let us mppo^e 
a person for convenience sake. As groups multiply and ideas 
develop, this provisional solution of law is seen to owe more to 
realities and less to the juristic imagination than was at first 
supposed. The coi-porate person is stated to be a real person. The 
statement is true, though, as I shall proceed to show, it is liable to 
be misunderstood. 

6. The corporate person must be carefully distinguished from the actual 
or physical person. The outcome of the preceding argument may be 
briefly expressed by saying that the corporation is a person, and ' 
that this person is not a legal fiction. That it must be in con- 
sequence a real person seems to follow necessarily. Yet we must 
be careful to remember that in such a connexion the term real 
person is not the same as actual pei-son. Personality is a legal 
conception. A natural person is a legal conception, a physical 
reality, and an organism. A corporation is a legal conception, but 
neither a physical reality nor an organism. When we say that 
a corporation is a person, we need imply no more than that it 
is a legal conception. When we say that this corporate person is 
not a legal fiction, we imply no more than that it is a representation 
of psychical realities which the law recognizes rather than creates. 
The whole conception of group personality belongs then to the 
world, not of material, but of psychical realities. The differences 
between corporations and physical persons are so numerous and 
significant that it is exceedingly important in the interests of 
justice and clear thinking not to lose sight of them — a thing we 
are very apt to do if we press certain highly practical and pro- 
foundly suggestive analogies beyond legitimate limits. It may be 
worth while to consider for a moment some of the differences 
referred to, with special relation to {a) origins, and [h) the will 
and act. 

{a) Origins, In the first place, as regards the coming into 
being of corporations, and indeed of all group persons, there is 
much more of conscious foresight than is the case with r^ard 
to ordinary physical persons. In early times, especially, the state 
is apt to appear rather conspicuously as a soi-t of artisan. The 
forces making for communalism in our twelfth and thirteenth 
centuries were largely governmental and seignorial. *Men are 
drilled and regimented into communities in order that the state 
may be strong and the land may be at peace. Much of the 
communal life that we see is not spontaneous. The community 
is a community, not because it is a self-sufficient organism, but 
because it is a subordinate member of a greater community. 
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a Dation^.' Alike in mediaeval and modem times there is in 
the development of all group personality, whether recognized 
by the state or not, a great deal that looks like manufacture 
rather than gi*owth. The unities upon which that personality 
rests are often apt to suggest creation rather than creature — 
something less bom than made by wills animated by a conscious 
purpose. Growth there is, but it is growth directed by conscious 
foresight. 

(b) Will and Act. When a coiporate person comes to will and 
to act, important differences arise between this person and the 
individual. The ordinary principle of willing by a majority is 
itself a triumph of conscious art, *The canon lawyers,' it has 
been said, * escaped the fallacy that some natural law enables 
a majority of members in a duly convened meeting to express 
the will of the corporation ^' The law assumes, it is sometimes 
urged, that the will of a majority represents what would be the 
unanimous will of the corporation if unanimity were insisted upon. 
It need hardly be said that this is pure assumption, justified by 
expediency and not by any a priori necessity. Again, natural 
persons act without the mediation of another person. The 
corporate person can only act through the mediation of natural 
persons. The real significance of this difference is seen when we 
try to find a name for the natural persons who act for the group. 
Shall we call them agents ? representatives ? or organs ? To call 
them agents is clearly open to objection, since an agent is 
appointed by a principal who himself wills and acts. To choose 
between representative and organ is more difElcult. The term 
representative suggests a distinct person whose will and act are 
accepted as the will and act of another person. A more intimate 
term is needed to describe the persons whose acts are attributed 
to the corporation. They are members of the corporation, and 
their will has more claim to incarnate the corporate will than the 
will of the guardian, for example, to incarnate the will of the ward. 
That this is true is exemplified by common speech, which identifies 
the will of the natural persons acting for the group with the group 
itself, while refraining from speaking of the will of the guardian 
as the will of the ward. We say the community sold ; we do not 
say as much of the idiot, argues Le Mestre \ On the whole the 
term organ seems more apt to suggest the tme inwardness of 
things than any other that can be suggested. Nevertheless, it is 
clear that between the organ of the group and the organ of the 

^ Pollock and Maitland, History of English Law, i. 678. 

« Ibid. i. 491. 

' Les Personnes morales, a 12. 
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individual there are important difierences. The one has an 
indei>endent existence, the other has not ; the one is a person, the 
other is not; the one is variable, the other is necessary and 
unchangeable. The natural person who follows a scriptural 
injunction as to offending members may find himself eternally 
bereft; the group person is more fortunate. The dangers of 
a too literal interpretation of the word organ are well illustrated 
by the anthropomorphism of an early time in accordance with 
which it was held that a corporation could not survive the loss 
of its head. So wrote King James of the body politic. ' And for 
the similitude of the head and the body/ declared King James in 
his defence of monarchy, * it may well fall out that the head will 
be forced to garre cut off some rotten member to keep the rest of 
the body in integritie ; but what state can the body be in if the 
head for any infirmitie that can fall to it be cut off, I leave it to 
the reader's judgment ^' 

7. ff neither actual nor fictitiou9, then what ? The argument under 
the two propositions immediately preceding may appear to be in 
some conflict. Such conflict, real or apparent, serves to illastrate 
, the difficulty of the subject with which we have to deal. I have 
objected to the description of the corporation as a fictitious person 
because the ' something more ' which the law treats as a subject of 
rights and duties is not a creation of the juristic imagination, but 
a psychical reality — a reality arising from unities of spirit, purpose, 
interests, and organization. On the other hand, I have insisted 
upon the importance of the distinction between corporate persons 
and actual or physical persons. The question then arises, since 
both /natural persons ' and corporate persons are real, what epithet 
we should employ to distinguish them. The term 'artificial' is 
less objectionable than the term ' fictitious,' but it must be rejected 
because the development of normal group personality is essentially 
growth not manufacture. The term 'juristic ' is open to objection ; 
natural persons are also juristic persons. When, moreover, juristic 
is opposed to natural, the term is apt to suggest the interpreta- 
tion which is put upon it by Professor Sohm: 'Positive law finds 
among its data but one kind of personality, and that is the 
personality of human beings, which personality is the postulate 
and source of a]l legal development. The personality of oiganized 
bodies, on the other hand, is a thing which positive law creates for 
itself at a particular stage of its development. This is what the 
term ^juristic person ' is meant to convey, and it would be difficult 
to find a more appropriate expression '.' The term ' moral person ' 

' King James, Works, ed. 1616, circa p. 204. 
' The Institutes, translated by Ledlie, p. 204. 
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appears to be popular in France, and is perhaps less objectionable 
than most others. But it can scarcely be employed by the lawyer 
for the reason that it has been already appropriated by the philo- 
sopher. As the natural person of the lawyer requires to be dis- 
tinguished from the physical person of the vernacular^ so the group 
person of the lawyer must be distinguished from the group person, 
i. e. the moral person, of the philosopher. The term ideal person 
has been sometimes employed, and doubtless finds its justification 
in the fact that the corporate person is one of the reiJities which 
is not dependent upon anything material. But the natural person 
is also an ideal person, just as it is a juristic person. On the whole, 
I should prefer to use the expression caHssiis^^panofi^ as less open to 
objection than the terms generally in use. 

8. The corporation in relation to other persons. If we are to find 
a place for the corporation in a complete scheme of persons, we 
need to distinguish between several classes. In the first place, we 
have to distinguish between persons recognized as such in law, and 
persons not so recognized. The latter are analogous to the former ; 
they may be, so to speak, legal persons in the making, if not even 
already regarded as such for o^inin isolated purposes. They 
include slaves, outlaws, children en ventre sa mere, and such group 
personalities as present psychological unities of which the law 
takes no cognizance. No degree of psychological unity, it may 
be remarked, will serve to make a group for legal purposes 
a person. A family may be a psychological unity; it is not as 
such a person. A large number of natural persons may pledge 
themselves, soul and body, to secure a political reform ; they do 
not as such become legal persons. In the second place, among 
legal persons we must distinguish between those which consist 
of an individual and those which consist of a group of individuals. 
The distinction is sometimes indicated by the antithesis between 
natural and moral. But moral persons themselves have consider- 
able claims to be described as natural. I shall accordingly venture 
to suggest the terms individual and collective. Both individual 
and collective persons are real persons and have to be again 
distinguished from legal persons which are fictitious. Instances 
of the last-mentioned abounded in later Roman law. A person 
who dedicated property for certain purposes, whether by will or 
by gift inter vivos, thereby created a new subject of rights and 
duties — it may be a hospital, poor-house, convent, or church. In 
English law we have an instance in the corporation sole. We 
attribute personality to the succession of the holders of a certain 
office. There can be no pretence to psychological unity in such 
cases. The attribution of personality may be serviceable, but is 
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fictitious. Combining these various principles in a general 
scheme, we arrive at the following table: — 

Persons in a wide sense 

1 



Legal persons Not legal persons, but 

j analogous thereto, and 

I in some cases on the 

Real Fictitious, e. g. way to become such, if 

corponrtion not already such for 

sole, univer- certain isolated pur- 

BiUu rerum poses 



Individual. Collective, Physical, Not Physical, i. e. group 

e. g. cor- e. g. slaves, entities, such as a club, 

poration outlaws. a nonconformist congre- 

aggregate. gation, a partnership, &c. 

Such a classification may leave much to be desired from* the 
point of view of logic, but it is perhaps \b logical as the facts will 
allow. To develop it in detail were a task which cannot be 
attempted in the present brief survey, since it would involve 
inter alia an investigation of the nature of the many unincorporate 
institutions of English life whose present legal position is veiy 
far from clear. 

9. Tie corporation and lie stale. The state is not ordinarily 
spoken of as a corporation, though its analogies to a corporation 
are indisputable and apparent. While lawyers admit the exist- 
ence of ' personality which is a fiction ' in the typical corporation, 
other people are loudly affirming the existence of 'a personality 
which is no fiction * in the state. The historian who sees in the 
state a growth, the scientist or sociologist who holds it an 
organism, the political philosopher who talks of social solidarity, 
the social consciousness, conscience, will, and intellect — all alike 
bear testimony to the power and growth of a conception in the 
presence of which political philosophy and political science acquire 
a new meaning and value. Even that much abused individual, 
the man in the street, is beginning to feel that the state into which 
he is born and in which he lives and dies, which comos out of the 
past and passes on to an indefinite future, may have many 
'personal' qualities and an existence from many points of view 
superior to his own. Meanwhile, however, from the point of view 
of English law, if we are to believe what we are told, the state is 
no person, ideal or fictitious. In Great Britain, it is not the state, 
but the crown, which owns property, is responsible for debts, 
enjoys rights and privileges, administers justice, makes laws, and 
levies taxes. Truly the ways of transgressors are hard. Fro« 
hibited from admitting the personality of the state, either by the 
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poverty of our ideas or by the conservatism of our temperament, 
we are driven to the device of attributing privileges and respon- 
sibilities to the king which no one can suppose to be really his. 
A sounder legal theory, however, knocks loudly at our door, and 
some day we shall awake to find we have been talking in our 
sleep. When that day has come, some legal fictions which are 
real fictions will make way for a legal theoiy which is a true 
theory — a theory, I may add, which is already implicit in many 
legal rules ^. 

Although the legal recognition of the state as a collective real 
person is simply a matter of time, there will be always certain 
highly important diffei*ences between the state and other collective 
real persons. In the first place, the state's will is sovereign, and 
therefore subject to no regulation from above; its powers over 
members are numerous, indefinite, and irresistible ; and it^ 
purposes, general rather than special, touch human life at every 
point. In the second place, it has far more claims to be considered 
a natural growth than most corporations. Conscious art has far 
less to do in its origin. It is bom before the individuals whose 
lives go to form it are quite aware of what they are doing. With 
self-consciousness comes a demand for philosophical justification 
of the state-building process, but that process has been going on in 
obedience to elemental instinct. ' Law and institutions are only 
possible,' writes Professor Bosanquet, * because man is already what 
they gradually make more and more explicit ^.' Hence, in the third 
place, the personality of the state is more highly developed than 
that of other collective persons. The shareholder in a joint-stock 
company is united to other shareholders by unities in almost every 
way inferior in degree and intensity to those which bind together 
the citizens of a state. Both company and state are organized 
groups, but in the mind of the component individuals which go to 
form them, the social self in one case is strictly limited, whilst in 
the other case it is unlimited, extending in its range over the whole 
compass of individuality. 

One practical conclusion of great importance results from the 
conception of the state as a person. It relates to the sovereignty 
and its location. In most civilized communities there is some- 
where an authority whose will, in the eye of the law, is unlimited 
and irresistible. If in a political society no such authority can be 
found, or if it can only be found with such difficulty that for 
practical purposes we may say it is non-existent, that political 

* On the nature of the Grown as a Corporation, vide two articles in preceding 
numbers of this Rktisw, the first by Professor Maitland, vol. zvii, 131, the second 
by Professor Harrison Moore, vol. zx, 351. 

' Philosophical Theory of the State, p. 122. 
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Bociety labours under great disadvantages — disadvantages of which 
we seem to have an illustration in the United States of America^ 
Where, however, the authority exists, we have wKat has been called 
a legal sovereign. In Qreat Britain the authority is constituted of 
the king and parliament. If we regard this authority from the 
point of view adopted in the present essay, it will appear to us as 
an organ exercising its functions for the community of which it is 
a part. Whatever powers it possesses or exercises derive ultimately 
from the organized community as a whole. There may then be said ^ 
to be two subjects of legal sovereignty — one immediate and one 
ultimate. * Let us see, then,' wrote Qrotius^ ' in what subject sove- 
reign power resides. The subject in which a power resides is either 
common or special; as the common subject in which the sight resides 
is the body, but the special subject is the eye. And in like manner 
the common subject in which the sovereignty resides is the state. 
. . • The special subject is one or more persons according to the 
laws and customs of each nation ^' The conception of legal 
sovereignty as inhering in a portion of the community needs then 
to be revised by reference to the fact that such portion is but an 
organ of the community as a whole. When lawyers have escaped 
from the tyranny of forms and have overcome the superstition 
that they must not regard things in their totality, when they have 
learnt that on the contrary it is only when we so regard them 
we can hope to comprehend them, they will find some place in 
legal theory for ideas which have already profoundly affected less 
conservative bi*anches of learning. They i^l not fear to think of 
the state as a unity, a personality, a sovereign — a sovereign in 
whose presence the visible ruler can aspire to no higher title than 
that of sovereign-organ. The law may elect to accept the declared 
will of that visible ruler as conclusive of the will of the sovereign, 
but the fact need not prevent the lawyer from recognizing, even as 
a lawyer, that the visible ruler is but an organ of the organized 
community. It has been said of a great scientist that he closed the 
door of his laboratory before he entered the door of his church. 
The attitude is suggestive of the provisional order of things, since 
a theological theory which will not somehow square with the 
laboratory can afford no resting-place. Similarly a lawyer who 
leaves what he has learnt from history and science behind him 
when he opens his Law Reports is merely postponing a difElculty. 
That difficulty will have to be met somehow. When it has been 
met legal theory will not be the less, but the more, worthy of his 
homage. 
In conclusion, I will venture to say one word in answer to those 

' Qrotius, De Jure belli ac pacU, WheweU's translation, i. p. 113. 
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who would admit that the State may be a collective person but 
would deny the title to a joint-stock company. The individual 
takes to eveiy group with which he associates something of the 
group spirit with which inheritance and circumstance have endowed 
him. In every group sufficiently organized to act as a group there 
exist, though at different degrees of development, the phenomena 
which justify us in regarding society as an organic whole. Law 
is not in haste to recognize the £act ; but when the group is large 
and its organization becomes complex, recognition becomes sooner 
or later inevitable. As a member of such a group the individual is 
affected, however slightly, yet to some extent ; qualities have been 
developed in him which cannot be explained save by reference to 
the union. More obviously, the group itself is something which 
cannot be analysed into the mere sum of its parts. The sum of the 
parts may survive the destruction of the group, but could no more 
explain the group than the dead material of a murdered organism 
will explain the organism. Such facts may appear when so stated 
to savour of metaphysics, but the metaphysics is already implicit 
in the legal lore which asserts that a corporation is more than a 
mere partnership. 

W. Jbthro Brown. 
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THE ORIGIN AND DEVELOPMENT OF THE BENGAL 
SCHOOL OF HINDU LAW. 

THE laws of inheritance that govern more than one hundred 
and sixty millions of the King's subjects in British India go by 
the generic name of Hindu Law. Hindus, Sikhs, Jains, and many 
peoples who are not really Hindus, Sikhs or Jains, are said to be 
governed by the Hindu Law. The Mahomedans in India, who 
number more than sixty-two millions, have generally their separate 
laws, though some of the converts such as the Kh(tj(u of Bombay 
still retain the Hindu law of inheritance. Christians, Jews, and 
Parsis have their systems. The Burmese Buddhists have also their 
own. law of inheritance, but considering its origin and course of 
development it ought to come within the genus Hindu Law. 

Besides the Hindu inhabitants of British India, there are more 
than forty-eight millions of Hindus in States governed by princes 
and chiefs who owe their allegiance to the King. There are also 
Hindus in the adjoining Hindu territory of Nepal, and Hindus in 
large numbers are also to be found in other parts of the British 
Empire and in comparatively small numbers in other countries. 
The number of Hindus outside British India may be roughly 
estimat-ed at fifty millions. 

The Hindu Law as administered to these two hundred and ten 
millions of people is not uniform. The various systems resemble 
each other in some particulars, and hence they have a generic name, 
but the points of difference are many. The classification of the 
different systems of Hindu Law is based on these points of resem- 
blance and difference. They agree in tracing their origin ostensibly 
to the texts of ancient Indian sages or lawgivers and in the broad 
outlines of the rules of inheritance. 

The two broad divisions are styled the Mitahhara and the 
Dayahhaga^ the names being the names of the leading textbooks. 
The names are not connotative. The essential points of difference 
consist in the varying rights of. individual members of a family 
and the rules of inheritance as regards female members. Individual 
rights are not generally recognized in the MilaisAarai in it the 
family is the unit and females have generally no right of in- 
heritance, the male members having rights of survivorship. It is 
an archaic system, the relic of the patriarchal system. 
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The Mitakshara has its subdivisions, called Schools — the Benares, 
the Mithila, the Maharasthra and the Dravida. They are called 
Schoolsy because they a^ supposed to be so many different inter- 
pretations of the texts of tiie ancient sages by scholars of the 
different provinces. Fenares, Mithila, Maharasthra and Diavida 
are the ancient names of the provinces in which these schools of 
law prevail. The Benares school prevails in the whole of Northern 
India, but in some paits it is modified by their customary law as in 
the Punjab. The Mithila school prevails in Tirhoot, which is a part 
of the Lower Provinces of Ben^. The place of the Maharasthra 
school is Bombay or Western India, and of the Dravida school is 
Southern India or Madras. These schools differ from each other in 
minor details. The Benares school is the most orthodox, and 
generally follows the texts of the ancient sages and the Mitakshara 
as rigidly as possible. Its exponents are mostly the learned 
scholars of Benares, the great seat of Sanskrit learning and Hinda 
religion. The other three schools, while ostensibly following the 
Mitak^hara^ show evident traces of attempts at assimilation of 
customs not quite in accordance with the spirit of the Mitakshara. 
The origin and development of these schools treated in the historical 
method are very interesting. 

The Dayabhaga school of Hindu Law, also called the Bengal or 
Oauriya school, differs in material respects from other schools of 
Hindu Law prevalent in India. It stands out alone, more closely 
resembling in certain essential principles its eastern neighbour, the 
Burmese Law, than its Western agnates, the different schools of the 
Mitakihara system. The Bengal school, however, unlike the Burmese 
Law, is avowedly based on doctrines of Hindu religion and is 
supposed to have been evolved from principles of religious and 
spiritual efficacy. That this is superficially so is patent from the 
Dayabhaga of Jimitavahana, the authoritative textbook of the 
school, and the various commentaries and textbooks based on and 
following the same. Its apparently religious basis has induced 
Mr. Mayne to say in his excellent work on Hindu Law and Usage 
(section 261) that ' Brahminical infiuence helped most strongly' to 
create the difference between the Mitakshara and the Dayabhaga. 
He observes further, * There can be no doubt that Brahmanism was 
rampant among the law-writera of Bengal. I think it can be shown 
that it was this infiuence which completely remodelled the law of 
inheritance in that Province, by applying tests of religious efficacy 
which were of absolutely modem introduction. We can easily see 
why this infiuence was more powerful in Bengal than in Southern 
and Western India where the Brahmins had never been so numerous' 
(sec. ^63). 

Dd 2 
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Mr. Mayne, however, points out that hi^ reasons and conclusion 
are inapplicable to Benares, and I shall presently refer to other 
exceptions which practically negative the suggested theory of 
Brahmanical influence, though it had certainly much to do in 
theoretically completing the line of heirs which, as in all ancient 
societies, must necessarily have been indecisive and imperfect in its 
latter portion. I intend in this paper to deal with the Bengal school, 
which governs more thantwenty-three millions of the King's subjects. 

Bengal proper, by which I -mean the districts under the Revenue 
Administration of the Commissioners of the Presidency, the 
Rajshahye, the Dacca, the Burdwan and the Chittagong divisions, 
Manbhoom, where the people generally speak the BengaU language, 
and the Assam Valley districts, Sylhet and Cachar, within the 
Chief Commissionership of Assam, has peculiarities which mark it 
out most distinctly from the jother districts in the Lower Pi*ovinces 
of Bengal and Assam as well as the rest of India. These are the 
true Bengal districts, and they foim the easternmost comer of the 
Vast Empire of Qreat Britain in India. The Assam Valley districts, 
Sylhet and Cachar, were until lately portions of the Lower Provinces 
under the same administration as Bengal, and their plains are 
peopled by inhabitants who differ nowise from Bengalis. The 
people of these districts, except the aboriginal and the hill tribes, 
dress generally in the same way, speak the same language with 
small provincial variations, have the same alphabet and script, 
the same sort of religious worships and ceremonies, and, what 
is nearest to our present purpose, they have now the same 
Hindu Law of inheritance and succession. The Brahmanical cult is 
the same throughout. Tou may discover a Bengali, a resident of 
any of these districts, at once and without the slightest effort. 

How is it that a Bengali differs so materially from other Indians? 

There is nothing in either the present condition or past known 
history of the easternmost part of India which may lead to the 
inference that the social or sociological peculiarities of the people 
are due to Brahmanical influence. Orissa is the province where 
Brahmins had and still have the widest sway over the people. 
Buddhism disappeared from it the earliest and Hindu kings reigned 
in it until at least the middle of the sixteenth century. It had, in 
fiEkct, the longest unbroken period of Hindu rule in Northern India 
within the last two thousand years. The Hindu kings sheltered 
the Brahmans, who immigrated in very large numbers from the 
Buddhist kingdoms on the north and the north-west. They had 
numerous colonies and were largely patronized by grants of lands. 
The number of temples and endowments, notwithstanding the rude 
shocks they received during the sixteenth and the seventeenth 
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centuries, still evince the extraordinary influence the Brahraanical 
creed exercised on the kings and the people of Orissa. But the 
Mitakshara is still the prevailing system of law in the province. 
The conservatism of the Brahmans has kept up, rather than 
undermined, the old state of things with all its religious doctrines 
and secular laws. 

So it is with Benares. The seat of Sanskrit learning in all its 
branches, the principal place of conservation of the Brahmanical 
faith, the sanctum sanctorum of Hindu religion, has still the Mitak- 
shara as affording the guiding principles of secular law, and the 
Viramitrodaya of Mitra Misra, which is a book of great authority 
in that province, is merely an exposition of the tenets of the 
Mitakshara. 

The influence of the Brahmans was also very great in the Mithila 
country, which comprised the greater portions of the present districts 
of Fumea and Darbhanga. It was the country of the great sages, 
Yajnavalkya and Gautama, and the Kingdom of Janaka, the father 
of Sita, the heroine of the- Bamayana. Janaka was said to be 
a disciple of Yajnavalkya himself. It was an important Aryan 
kingdom and one of the important seats of Hindu learning and 
wisdom. In more recent times it was one of the centres of Sanskrit 
lore and was the cradle of modem Indian philosophy, especially 
the Nyaya. The later Rajas were themselves Brahmans. There 
is no i*eason for the conclusion that Brahmanical influence was less 
felt in the Mithila country than in Bengal. And still we have the 
Mitakshara system prevailing there with slight modifications 
introduced by later textbooks like the Fivada Rainakara, the Fivada 
Chintamani and the Fivada Chandrika. The Mitakshara as modified 
is known as the Mithila school. I think I am justified in saying 
that great as Brahmanical influence was in Mithila, it tended more 
to perpetuate the old system of law than materially to modify it, 
or create a different one. The condition of things in the three 
neighbouring provinces of Bengal precludes the suggestion that the 
peculiarities of the Bengal school are the results of Brahmanical 
influence. 

The common belief that the different systems of the Hindu law 
of inheritance owe their origin to- different interpretations of the 
same original texts of the ancient sages by the learned scholars of 
the different provinces is not warranted by the historical method 
of investigation. On the other hand closer investigation into the 
systems of law prevailing in the different provinces of India with 
the aid of the histoiy of their peoples seem to me to lead to the 
discovery of the true causes of their uniformity and differences. 
We cannot ascribe them either to scholarly interpretations or 
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Brahmanical influence. The apparent cause does not appear to me 
to be the true cause. 

I have no doubt that causes far more powerful than mere 
Brahmanical learning or influence must have been at work in 
Bengal to bring about a system of jurisprudence different in 
essential principles from that prevailing in the rest of India. 
Whatever the influence of the Christian Church might have been 
on the laws prevailing in Europe before the introduction of 
Christianity, we cannot predicate similar influence of the Brah- 
manical faith op law in Bengal. The law of individual ownership 
of land as distinguished from co-parcenary, with its necessary 
corollaries as to restrictions on rights of alienation inter vivos and 
by will, must have its origin in circumstances which had nothing 
to do with the cupidity or the scholarship of the priestly class. 
I am, on the contrary, inclined to believe that anti-Brahmanical 
and not pro-Brahmanical influences led to the present state of the 
Bengal school of law. The tendency of the latter is towards 
conservatism, the tendency of the former is to lead to juridical 
conceptions and laws in harmony with modem ideas and cravings 
of humanity, consonant with advanced civilization. Hindu lawyers 
of the old school had undoubtedly much to do in giving a Brah- 
manical shape to anti-Brahmanical conceptions and practices in 
Bengal, but they could only have attempted to show their harmony 
with known principles of the Hindu religion and the texts of 
ancient sages, and made some modifications and additions consistent 
with them. The fundamental principles must, notwithstanding the 
touches of Brahmanical scholars, have continued to be the same as 
before, differentiating the Bengal system from other systems of 
Hindu Law. 

Geologists tell us that the deltaic districts of Bengal are of 
comparatively recent origin, counting time in a geological sense. 
There are evident traces of these districts having been practically 
uninhabitable at a time when Northern India was full of Aiyan 
population. The books known as the Puranas^ which are quasi- 
historical in character, tell us that Bengal was inhabited by non- 
Aryan races, and should therefore be shunned by the Aryans. The 
Aryan settlements in Bengal are admittedly of' a very late date. 
The people who migrated from Northern India and settled here 
were evidently more enterprising than those that remained behind 
in their Aryan homes in Northern India. They settled among 
a people who with the navigable rivers that they had and the sea 
near them were familiar with navigation, however rude its character. 
The great Indian Epic, the Ramayana, tells us that the Bengalis 
lived on water in boats and crafts. The adventurous Aryan settlers 
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in Bengal easily took to navigation and commerce. They soon 
learned to navigate the seas, and there are unmistakable traces of 
their travels to islands like Java, Bali, and the shores of the Malayan 
peninsula. Bengal navigators sailed in coasting vessels to Ceylon 
and carried Indian civilization to that island, and there was constant 
inter-communication between the two countries. The Bengalis, it 
is also said, carried Buddhism and Indian civilization beyond the 
Himalayas into Tibet. Commerce was reciprocated. Foreign 
nations began to come to Bengal, and Tamluk (the Tamralipta of 
old) became a great port. The Romans had commercial intercourse 
with Bengal, the Syrian traders were frequently at its seaports, 
and there was also sea-borne trade with the far east, China. In fact 
in the earlier centuries of the Christian era, Bengal was one of the 
great centres of the tnule of the old world. Mr. Mayne concedes 
the usual effect of this commercial spirit on the Bengal law. He 
says, ' Much was of course due to the natural progress of society. 
A race so full of commercial activity as the Hindus, who were 
settled along the lower course of the Ganges, would find their 
growth cramped by the procrustean bed of ancient tradition.' 

There was another and a more powerful influence at work in the 
newly settled districts of Bengal, which gave a practically new 
shape to the laws of property. Buddhism had its origin in Behar 
in Eastern India. In Gaya, Gautama Buddha conceived the blissful 
ideas which soon led to proselytism. Behar was the place where 
Buddhism and Buddhist kings had the strongest hold, and there 
can be no doubt that Buddhism soon spread on the adjoining 
province of Bengal. There are also indubitable traces 'of the 
powerful hold Buddhism had on the greater part of Bengal proper 
for centuries after that religion had ceased to be the religion of the 
State in other parts of India, and in even Behar. The great 
Chinese travellers, Fahian and Huanthsang, saw Hindu and Buddhist 
temples and monasteries side by side in Kanouj, and several other 
parts of India. The period of the decline of Buddhism and the 
second growth of Brahmanical influence in India is the end of the 
eighth century of the Christian era. But the effect of the disquisitions 
and teachings of Sankaracharya, the great and powerful expositor 
of the doctrines of the Vedanta Philosophy and the worship of the 
Hindu God Siva, was felt in the ninth century from one end of 
India to the other, except its easternmost comer. Buddhism 
lingered here the longest, and the influence of its great enemy 
Sankar and his immediate disciples did not penetrate into it for at 
least two centuries. The generally accepted historical opinion is 
that the Buddhist kings of the Pal Dynasty reigned in Bengal until 
they were only partially replaced in the eleventh century by the 
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Hindu kings of the Sen family. Hinda kings of the Sur family 
might have established themselves in the vrestem portion of Bengal 
two or three centuries earlier, but there are reasons to suppose that 
Brahmanical influence was not strong on the people until a much 
later period. Brahmanical influence, in fact, was not completely 
established in Bengal until the beginning of the twelfth century, 
and that is the period of the final extinction of Buddhism in the 
Indian plains, though- the efleet of the teachings of Buddha was 
felt for centuries thereafter. 

So great was the influence of Buddhism, and such was the non- 
Brahmanical spirit prevalent in Bengal, that there is a tradition 
that when Adisur, the founder of the new Hindu Dynasty which 
partially superseded the Buddhistic rule, took up the reins of 
government, he had not amongst his subjects Brahmans sufliciently 
familiar with the Hindu religious rites to officiate at their per- 
formance in his kingdom. Bengal had, duiing the centuries of the 
rule of Buddhist kings and the prevalence of Buddhism, become 
almost entirely non-Brahmanical, People, some of whom were 
undoubtedly of Aryan origin and belonged to the superior castes, 
had ceased to be initiated in Brahmanical doctrines and forms of 
worship, and had abandoned the rituals enjoined by the Vedas and 
the later books on EUndu religion and rituals. They had not only 
adopted Buddhism, but were deeply imbued with the spirit of 
proselytism, and were ti*ansmitting the religion of Buddha to 
countries like Burma, Siam, Ceylon and Tibet. Bud4hism in its 
later development had adopted, instead of the Yedic rites, cere-> 
menials introduced by the Buddhistic Tantras. The Eshetriya and 
Yaisya classes, the military and the commercial castes, had ceased 
to wear the sacerdotal thread, and the priestly Brahmans had no 
sacerdotal duties to perform and had either given up Brahmanism 
or had remigrated into the North-Western Provinces where 
Hinduism had a far better fate. It would seem that the Hindu 
priestly class was practically extinct in Bengal. The Bengal 
Brahmans of the present day are all descendants of persons who 
according to tradition immigrated in later days after the re- 
establishment of the Hindu rule in the province. 

These traditions wei*e recorded before the sixteenth century. The 
landmarks of history discovered by antiquarians also go to ^how 
that the absence of Brahmans in Bengal was sorely felt by the first 
king of the new Hindu dynasty, and he asked the Hindu king of 
Kanouj to send to Bengal five learned Brahmans. They came and 
were induced to settle in the province, and the king granted to 
their descendants fifty-six villages. The largest number of the 
present priestly class in Bengal are descended from these five 
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immigrants. Later on Brahmans emigrated from the North- West 
and Southern India and settled in Bengal, and they are known as 
the Western and Southern Vaidic Brahmans. There are other 
Brahman families in Bengal who are admittedly recent settlers 
from other parts of India, and who still retain their ancient rituals 
and ceremonies, and are governed by the Mitakshara law. The 
influence of Buddhism backed by the power of the Pal kings had 
annihilated or effectually expelled the Brahmans as the priestly 
class from the province, and the resettlement of Brahmans was due 
to re-establishment of Hinduism at a practically historical period* 
So great was Buddhistic influence in Bengal that Raghunandan, 
who was one of the great exponents of the modem Bengal school 
of law, said in the beginning of the sixteenth century that there 
was no Aryan military and commercial classes (Eshatryas and 
Vaisyas) in Bengal. It would seem that they had under Buddhistic 
influence ceased to perform the ceremony of tonsure and other 
rituals prescribed by the Vedas. There were in fact no Brahmans 
to officiate as priests at the rituals. The Eshatriya and Bajput 
inhabitants of Bengal of the present day are all admittedly recent 
settlers mostly during the Mahomedan period, and are still governed 
by the Mitakshara system, and they still perform the rites prescribed 
by it. People of the military and commercial castes who had 
settled before or during the reign of the Buddhistic kings had lost 
the distinctive marks of their castes^ and had degenerated into the 
lowest caste, the Sudra. They had abandoned the sacred thread, 
the distinctive badge of their superiority in the hierarchy of castes. 
As Manu says, ' These Eshatriyas and others became Sudras owing 
to non-performance of sacred rites.' 

Such, or nearly such, having been the condition of the inhabitants 
of Bengal proper for several centuries, we can easily imagine how 
their secular laws were moulding themselves during the period 
Brahmanical influence was suspended or superseded. The system 
of law moulded on archaic models by Yijnaneswara, the author of 
the Mitakshara, in the eleventh century could make no impression 
on Bengal, supposing that his running commentary on Yajnavalkya 
was, as is generally supposed, published in that century. I am not 
prepared to accept the eleventh century as the date of the Mitak- 
shara without further corroborative evidence than that already 
adduced. But it is quite certain from the facts given above that, 
under circumstances peculiarily their own, juridical conceptions 
were spinning their own peculiar web in Bengal, unfettered by the 
rules prescribed by the writers on Hindu law in the other provinces, 
where strong Brahmanical influence was at work. The materials 
we possess indicate that the Mitakshara had been recognized as aa 
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authoritative textbook on Hindu law in the other provinces before 
the revival of Hindu rule and Brahmanical influence in Bengal, 
and it does not appear that the Mitakshara ever made any impres- 
sion there. 

Buddhism had not its own law of property ; it did not touch the 
existing lawsof inheritance and succession, and in its migration to 
count]*ies outside India it did not necessarily carry with it any 
rules or principles other than strictly non-secular. If the Manava 
Dharma Sastra, the laws of Manu, and if the rules laid down by the 
great lawgiver Yajnavalkya found place in Burma, it was not so 
much due to the introduction of Buddhism as of Indian civilization 
in an uncivilized country. Buddhism is not known to have toudied 
the Hindu law of property in India, or the laws of property in 
Ceylon, Tibet^ China or Japan. Mahomedanism has, genenJly 
speaking, its own law of property ; even Christianity may be said 
to have its secular side, but Buddhism is in this respect entirely 
Catholic. The schism between the MahuyaniHi and HiwiyanuU^ the 
two great divisions of Buddhists, was strictly ecclesiastical The 
Mahayanists recognized existing religious forms and rites such as 
those that prevailed in different parts of India itself, Tibet^ China 
and Japan. The Hinayanists were exclusive or orthodox, as the 
Burmese and the Cingalese. They would recognize no form of 
worship other than that of Buddha, and no gods or goddesses of the 
Hindu or other pantheons. But even the Hinayanist doctrine of 
Buddhism did not necessarily affect the existing laws of property 
of the countries in which they found place. Ceylon has still its 
laws different from Indian law. The Buddhist civil law of 
inheritance, if any, is not intimately interwoven with Buddhistic 
religious ideas, though pure Brahmanical notions are in several 
respects foreign to Buddhistic spiritual notions and must give way 
wherever they dash. 

Sir John Jardine of Bombay, when he was Judicial Commissioner 
of British Burma, published some excellent notes on Buddhist law, 
and in Note lY he has shown the Hindu origin of Burmese Buddhist 
law, and how far the DAammatAaUy the Burmese books on law, 
especially Menuiyay of Burma, contain verbatim translations of 
passages from the texts of the Hindu sages Manu and Yajnavalkya. 
Speaking of the lines of divergence of Buddhist law from Hindu 
law, he says : — 

'In dealing with opposing ideas, such as joint family and 
individual right to partition, primogeniture and equal division, 
they will find the same conflict and variety of rules, as appear in 
the changing periods of Hindu law. The ultimate settlement, as 
might be expected in a Buddhist country, is in favour of indi- 
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viduality and equality, and perhaps, as in India, some of the old 
rules and classifications may be now obsolete.' 

May not the same be said of Bengal, and may it not be fairly 
presumed that Buddhism in Bengal led to the same modifications 
of Hindu civil law inculcated in the texts of the sages as un- 
doubtedly Buddhism has done in Burma ? 

Buddhism profoundly affected the position of women in other 
countries, and centuries of Buddhism in Bengal, unaffected by the 
counter-influence of Brahmanism, have left distinct marks on the 
Bengal law of property. The true notion of the joint family with 
its inherent rules of exclusion of females from inheritance and of 
want of power of alienation by individual members inter vivos or 
by will is not compatible with commercial spirit and the personal 
rights of women. The Bengal law has to all intents and purposes 
refused to accept these primary notions of the joint family system. 
This is the great peculiarity of Bengal law, as it is of the Burmese 
Buddhist law. Law is not, as is commonly supposed, a technical 
science without foundation on the sociological conditions of a 
people. The exaltation of woman is one of the conditions of 
Buddhism, and it had its effect in moulding the law as to rights 
of woman in Bengal There is in the Bengal school of law the 
clearest indication of the attempt at adaptation of the original 
Brahmanical law as inculcated in the old Hindu rules to a non- 
Brahmanical and Buddhist community and of the subsequent 
adaptation of the old Hindu rules to make the existing practices 
consistent with the Brahmanical faith after Buddhism had osten- 
sibly given way to Brahmanical sway. 

During the long non-Brahmanical period of the history of Bengal, 
the joint family system with its rules of survivorship, of exclusion 
of females from inheritance, and of the want of the power of free 
alienation by individual members of their own shares came to an 
end. The widow came to be the heiress of her decea.sed husband 
as his survivor, and no partition could take place among the sons 
until the death of both parents. The Dayabhaga still echoes this 
rule, though it is now supposed to be a moral precept (Dayabhaga, 
eh. iii, sect, i, par. i, and Dayatatwa of Raghunandan). Property 
was no longer vested by birth alone, and there was no distinction 
between ancestral and non-ancestral property. The wife, the 
daughter, the mother, the grandmother, the daughter's son and 
the sister's son displaced the claims of agnatic relations who were 
more distant in the line of relations of affection. Natural affection 
and not the technical bond of agnatic relationship became the basis 
of the law of inheritance. 

It does not, however, appear that there was in Bengal in those 
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days any written code or codes of law like the Dhammathats of 
Burma. Bengal bad not, most likely, ai-rived then at the stage of 
wiitten codes. It was still customary unwritten law modifying 
the Brahmanical code of civil law that the people recognized and 
the kings gave effect to. 

In the later days of Buddhism in Bengal, a new form of religious 
worship arose in the shape of tantric rituals. Buddhistic tantras 
and Buddhistic tantric worship are still extant in Nepal, Tibet, 
China and Japan, countries which have accepted the Mahayanist 
doctrines of Buddhism. When Hinduism was revived in Bengal, 
the Buddhistic tantras were revised and remodelled by the elimina- 
tion of Buddha and doctrines and rituals essentially Buddhistic. 
Some of the Hindu tantras are of ancient date, but they all claim 
to be the words of the god Siva to his wife, Parvati or Durga. 
We have, at the present day, a large number of Hindu tantras, 
some of which have been published in original Sanskrit Some 
of them were undoubtedly composed in the days of the Hindu 
kings. Tantric forms of Hindu worship, in the place of worship 
according to the Buddhistic tantras, became greatly prevalent in 
Bengal, and they continued to have a high place until reaction set 
in, owing to the introduction of the new Vaishnava form of worship 
by Srikrishna Chaitanya, the great religious reformer of Benga], 
aud his followers in the beginning of the sixteenth century. For 
centuries the tantric cult, which inculcated the worship of the 
great goddess Kali or Mahakali, prevailed in Bengal and was the 
form of worship accepted by the large majority of people, and its 
effect on civil law may be easily imagined. 

The essential principle of the tantric cult as a body consists in 
the exaltation of the feminine element in nature. Nature herself 
ovprakriii was a representation or manifestation in feminine shape. 
The great goddess worshipped was not only a female^ but no 
tantric worship could ordinarily be performed without a female 
associate. As the object of adoration was a female deity and as 
females were necessary associates in the performance of rituals^ the 
exaltation of women followed as a necessary corollary. In this, 
the followers of the tantras closely imitated the Buddhistic forms 
and doctrines. The Brahmans as Brahmans had not much to do 
with tantric ceremonies, and the caste system also lost much of its 
rigour in some of the modes of worship adopted by the followers 
of the tantras. The result was a violent inroad into the patriarchal 
system, which confined the devolution of property to male agnatic 
relations. 

The effect of such a system of religious beliefs and worships, 
whether non-Brahmanlcal or Brahmanical, on the civil law of Uie 
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people, when it was still in its stages of progress and was not 
stereotyped, is obvious. Just as it was under Buddhistic r^me and 
Buddhistic influence so, after the revival of Brahmanism, women con- 
tinued to have a larger share in affairs of life and exercised a larger 
influence. The emancipation of women was an unavoidable con- 
sequence. The stray observations in the texts of the Hindu sages 
in favour of women obtained practical demonstration, and women 
were soon exalted to a position in the law of property never 
contemplated by the ancient sages. 

I propose to illustrate what I think to be the natural sequence 
of events by reference to one of the best, if not one of the oldest 
of the tantras, the Mahanirvana. Antiquarians differ as to its age, 
but all agree, tantrics as well as non-teiitrics, as to its superiority 
as a textbook^ on the doctrines of the tantra. The texts of the 
Mahanirvana give solenm directions as to the duties of a man to 
his wife. 'A wife should always be kept happy by the gift of 
money, clothes, love and affection, and with the use of sweet words. 
The husband should never do anything that would displease her ' 
(ch. viii, ver. 42). ' Oh goddess (Durga), the man who keeps his 
virtuous wife happy, has done all acts of virtue and he is your 
favourite ' (ch. viii, ver. 44). Similar texts are to be found in all 
the other tantraa The texts are not indeed new. They reproduce 
ideas long extant among the Indian Aryans. But the directions 
in the tantras are imperative, and the rituals enjoined necessitated 
the exaltation of the feminine element in society. 

The texts of the ancient Hindu lawgivers denying to females, 
and the males claiming through them, the right of heirship to 
male owners were replaced in the Hindu tantras by liberal rules 
in their favour. It is a pity that a few only of the Hindu tantras 
have been published, and, so far as I can judge, the published 
works are merely fragments. The ceremonial portions are all that 
are now accessible to us. The portions dealing with civil rights 
are generally lost, as they were unnecessary for ordinary practical 
purposes. The Dayabhaga and the treatises based on it have for 
more than a century taken the place of the civil law laid down in 
the tantras. 

None of the tantras has been translated into English. The whole 
of even the Mahanirvana tantra has not been published. But the 
portion of it published with notes and a translation in Bengali 
contains in chapter xii remarkable passages dealing with the law 
of inheritance. It marks out a stage of development of the Bengal 
school of law, fully consistent with the history of the religious 
and social progress of the people. If the date of this lanlra could 
be ascertained with any degree of accuracy, we should have almost 
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positive evidence of the effect of Baddbism and the Buddhistic and 
Hindu tantras on the development of the Bengal law during the 
centuries of pure tantrio r^me, and their connexion with the 
peculiar doctrines enunciated by Jimutavahana in the Dayabhaga 
and followed up by later Sanskrit scholars in law. We are, how- 
ever, compelled, in the scarcity of evidence at our disposal to 
determine its age, to have recourse to conjectures and surmises. 
It may be that it is one of the earliest and the best of Brahmanical 
tantras intended to supersede the Buddhistic ones, and that its 
Brahma^ the supreme god, has taken the place which the Buddha 
occupied in the Buddhistic tantras. It may be that the later tantras 
are degenerate imitations of tantras like the Mahanirvana and are 
grosser in character. The religious doctrines propounded by the 
great Indian reformer, Raja Ram Mohan Roy, were largely <kawn 
from the Mahanirvana tantra, and those of our Brahmanical 
scholars who are opposed to his religious reform do not like to 
acknowledge that the main source of the doctrines propounded by 
him lies in an ancient and consequently authoritative Hindu 
religious treatise. 

Whatever the age of the Mahanirvana tantra, it afforded for 
a long time essential rules of conduct in life, spiritual as well as 
temporal, of almost all the superior classes of the Hindus following 
the rules of the tantras before the advent of Srikrishna Chaitanya, 
the great reformer of Nadia. This tantra still affords the guiding 
principles of the religion of the largest number of families of the 
superior castes in Bengal. There can also be little 'doubt that 
whatever its age, it embodies the rules of inheiitance and laws of 
property, such as were generally adopted by the followers of the 
tantras and formed the customary law in Bengal for at least 
centuries. Gradually, however, the influence of the rules of law 
laid down by the ancient sages began to be felt, and the ultimate 
result was the acceptance by the learned Hindus of Bengal of the 
arguments and reasons for the law of inheritance as contained in 
the great work that goes by the name of Jimutavahana. 

Sabada Chaban Mitba. 

{To be continued.) 
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THE LIBRARIES OF A CIVILIAN AND CANONIST 
AND OF A COMMON LAWYER, an. 1294. 

BY a curious coincidence, the King's Remembrancer's Memo-* 
randa Roll of the Exchequer for the year commencing 
Michaelmas, 1293, gives us three documents which throw much 
light on the question of the books upon which lawyerB in England 
had then to rely for their education and in their practice. Of 
course, the lists are not exhaustive : the common law list includes 
neither Bracton nor the nebulous Fleta. But, even so, they are 
useful as presenting in a concrete form the great difficulties that 
the student and practitioner of the common law had to encounter 
through the meagre * books ' then in drculation. The civilian and 
the canonist had each a methodical conspectus of his system of 
law, elaborated, and (when necessary) modified, by men who had 
the keenest sense of elegantia. The common lawyer had the books 
of an infant jurisprudence, and the beginnings of that amorphous 
legislation that is the bane of the 'man of law' to-day; and in the 
unsettled state (as men must still have felt it) of the contest 
between the common and the civil law, he were wi6e to add to 
these some, at any rate, of the greater textbooks of the rival 
system. 

The first two dooiments of which copies are appended record 
the contents of the library of Master Peter do Peckham (the name 
is spelt 'Pekham' and 'Pecham'), obviously an ecclesiastic of 
considerable importance, but of whom I know nothing more. 
After Peter's death some of his books were found to have been 
deposited in the treasury of Bermondsey Priory, while others were 
in a coffer in the treasury of the Priory of St. Mary of Southwark. 
Both collections were brought to the chamberlains of the Ex- 
chequer at Westminster to be kept 'till other order should be 
thereof made.' 

An examination of the lists will show that most of the authorita- 
tive books on civil and canon law found a place in this library. 
Among the books at Bermondsey were also Godfrey de Trano^ 
^Summa super rubricis decretalium/ which begins 'Glossarum 

^ Godfrey died in 1245. J. F. v. Schulte, < Geschichte der Quellen and Literatur 
de« canonisehen Bechts ' (1875-80) ii. 89. 
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diversitas intelligentiam textus nonnunquam obtenebrat/a'Summa 

Buper Decreto ' which may be that of Stephen of Toumai ^ or that 

of John of Faenza *, and the * Summa ' of Reymund de Pennafoi*te \ 

Among the books found at Southwark were the * Casus/ or 

♦ Notabilia et casus super V. libros decretalium ' of Bernard Compo- 
stellanus the younger ^ and the ^ Summa' of *Sir Ranfred of 
Benevento/ better known as Rofiredus Epiphanii ^, the ' Questiones 
dominicales et veneriales ' of Bartholomew of Brescia ^, a ^ History 
of the Decrees '',' and twenty-one * pieces ' (that is, quires or gather- 
ings) of the * Summa super titulis decretalium' of Henry de 
Segusia ^, and a ' Summa que vocatur apparatus Abbatis de Monte 
Barri super decretales.' This last book may well be the * Lectura 
seu apparatus ad decretales Gregorii IX,' written 1261-75 by the 
canonist known as * Abbas antiquus,' as to whose personality very 
little is known®. The new edition (1903-5) of Ulysse Chevalier's 

* Bio-bibliographie ' suggests that the ^ Abbas antiquus ' may have 
been abbot of the Benedictine house of Montmajour-lez-Arles^^ 
Possibly some one may be more fortunate than I in identifying 
' Mons Barri/ and may even prove that the suggestion in Chevalier 
is correct. 

The third document is useful as giving apparently a complete 
inventory of the worldly goods of Matthew of the Exchequer, 
excepting, as we may suppose, some furniture too bulky for the 
ci^ta. It shows what were the goods * befitting the rank and 
station' of the important official who held in 1289-90 a moiety of 
the ushery of the exchequer of receipt ^\ The incumbent of the 
other moiety was the notorious Adam de Stratton, who was, later, 
Matthew's fellow-prisoner. 

Matthew, as was natural under the circumstances, had acquired 
some wealth — ^witness the attachette argentee of his 'Statutes 
Abridged,' and the money he had lent on mortgage^'. 

^ J. F. v. Schulte, 'Geschichte der QueUen and Literatur des canonischen Rechts ' 
(1875-80) i. 133, 
' Ibid. i. I3>. » Ibid. ii. 41a 

* Fl. 1245-60 ; ibid. ii. 1 18-19. • Ob. o. 1243 ; ibid. IL 75-8, 

• Written 1234-41 ; ibid. ii. 86. 

7 Possibly the work ascribed to Damasos Boemus (or Ungarus) of Bologna, who 
flourished 12 10-15; ibid. i. 194. 

^ Henry of Susa was consecrated Cardinal-bishop of Hostia and YeUetrl, 4 Dec., 
1261 ; ibid. ii. 123-15. • Ibid. ii. 130-1. 

^^ Following Victor le Clerc in * Hist. litt. de la France,' xxi. (1847), 237-9- 

^^ So, with some doubt, Mr. Hubert Hall, 'Bed Book' (Rolls), cccxxviii, cccxxxiii. 

'* In the Middlesex iter of Michaelmas, 1 294, he brought a writ of debt against B, 
who pleaded successfully that Matthew's counsel had ' counted that the contract 
was made in London ; and the writ is directed to the sheriff of Derbyshire,' 
whereupon the writ was quashed. — Y. B. 21 & 22 Edw. I (Rolls), 596-7. This 
must have been a debt beyond those mentioned in our document. 

Beside this loanable capital he and Matilda, daughter of Herbert Barry (possibly 
Matthew's wife), had a joint grant in fee of a rent of five marks a year in Mayham, 
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Of his household gear, the only item that needs a note is the 
pictured iaminari^ a word that will not be found in a dictionary. 
It must have been such a tapestry as Chaucer describes in the 
* Legend of Good Women ' (2350 sq.) in the story of Philomela : 

This woful lady lerned had in youthe 

So that she werken and enbrouden oouthe, . . . 

And could eok rede, and wel y-nogh endyte, 

But with a penne coude she nat wryte; 

But lettres can she weTen to and fro. 

So that, by that the yeer was al a-go, 

She had y-woven in a stamin' large 

How she was broght from Athenes in a barge . . . 

And al the thing that Tereus hath wroght. 

But a lawyer's books are the most important of his goods ; and 
this seems specially true in the present case. 

Taking the laws in order of date, we have copies of the chai*ter 
of Runnymede, the gi*eat charter, the charter of the forest, King 
Henry's great charter and the Statutes of Westminster ; as well as 
' a book of abridged statutes and other statutes ' of Edward L 

This last was pi*obably a book commencing with a list of the 
titles of the chapters of If agna Carta, the charter of the forest, the 
Statutes of Merton, Marlborough, Westminster, and the like. The 
text of the statutes might or might not follow. Such a book is 
MS. Tanner 400, the first page of which (now fo. 8) begins : 

'Hie incipiunt capitula magne carte de libertatibus Anglie 
abbreuiate. Capitulo primo. de libertatibus Anglie. Capitulo 
secundo. de releuiis capiendis'; and so on to 'Capitulo .xxx.iij^ 
de Scutagio capiendo.' * Dictum est,' it proceeds, *de capitulis 
Magne Carte de libertatibus Anglie abbreuiate. Nunc dicendum 
est de eadem carta. In cuius primo capitulo statuitur, quod angli- 
cana ecclesia habeat sua iura et suas libertates illesas et quod 
omnes liberi homines habeant libertates subscriptas: Statuitur 
quod heredes tenencium de rege in capite si releuium debeant habeant 
hereditates suas per antiquum releuium, scilicet,' &c 

As a matter of fact, the reduction of bulk was not large, and the 
pruhing-knife was sometimes used with more zeal than judgment, 
as when the important preamble to the chapter ' De donis conditio-, 
nalibus ' was omitted, along with some entire chapters. ' Statute 

rendering a rose at Midsummer.— (Deed dated 3 June, 1285. Coram Bege BoOj 2Vin., 
13 Edw. I, m. 8 d [No. 92].) 

He held also (by the grant of Bartholomew le Heyward, dated 27 April, 1287) 
a messuage, twenty^ight acres of land, two acres of pasture, one of meadow, and 
one of wood in Flizton, Suffolk. (Coram Rege Roll, Easter, 15 Edw. I, m. id. 
[No. 105].) 

His proceedings as to fiye messuages and a carucate of land at Shalboume, 
Wilts, as set out on the Coram Rege Roll for Michaelmas 1289 C^^* ^^'> °^> ^9^09 
resemble suspiciously those of his friend, Adam de Stratton, but are too long to 
deal with here. 

*• The permutations of afamin and tamin and their derivatiTes will afford some 
occupation for lexicographers. 

VOL. XXI. E e 
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law revision' was overdone even in the thirteenth and fourteenth 
centories ! 

Next should be mentioned a 'Forma placitandi/ a book of 
precedents for ooanseL Several such books are mentioned by 
Pro£ Maitland in the introduction to ' The Court Baron ^.' 

There is a delightful little volume in the Tanner Collection 
(No. 450) which probably resembles one of Matthew's books. It 
measures 70x114x50 mm., and was written and illuminated in 
the second half of the fourteenth century. Beside Magna Carta, 
it contains several of the statutes mentioned in our third docu- 
ment, a 'Begistrum Brevium,' and 112 leaves of ' narrationes ' or 
pleadings in various cases, from a writ of right, to conspiracy, 
' cheval adirree,' false presentment and ' monstraverunt.' Some of 
these pleadings are substantially the same as those in the printed 
* Novo narrationes ' of the sixteenth century. 

Ralph de Hengham*s 'Summa' is in the same volume as a second 
collection of statutes. We are not told whether it was the ^ magna' 
or the ^parva': the following words et alia minuta suggest the 
latter. It is interesting to find that the book was in circulation 
while its author was in disgrace^ if not in prison. 

A second ' Summa ' there was, that of Britton, of which Matthew 
had twenty-six iixteria^ vaguely described as pecie by the scribe of 
the K. R. roll. Very likely this was the whole work, not yet 
bound ^. The use by the scribe of the L. T. R. roll of * bretun,' 
without more, is interesting, showing that then, as now, the book 
was called simply * Britton.' 

It is worth notice that this is apparently the earliest reference to 
either work. 

Quedam Summaria de Curia Regi9 were probably similar to the 
forma placitandi : but they may well have been early Year-books. 
And one would like to suppose the same of the diuersa coUeeia de 
placitis domini Regis, which shared a basket with the 'Old Decretals,' 
the 'Scholastic discipline,' a girdle of silk with silver harness, and 
eleven keys. 

Of canon and civil law books Matthew had but two, the ' Old 
Decretals/ just mentioned, and the 'New Digest.' The latter 

' MS. Cambr. Univ. Ee. i. i, MSS. Harl. 748 ('Breyia placiUta/ ff. i64b-i8oA^ 
and 409, ff. 97-123. An earlier book bearing a very similar title to the last named 
is in ff. 98-109 of MS. Douce 137 : * Ces sunt les brefd le rei pleydez o les en cuppe- 
mens e o les pleiners defenses iugemens e delays e excepciuns pur abatre les 
brefsl en la maniere cum il sunt playdez al banc de lundres ou en eyre deuant 
les iustices le Rei.' In 1900, Dr. Gross (< Sources and lit. Eng. Hist.,' 317) told us 
that Mr. Turner was preparing an edition of one of these MSS., for which we are 
still waiting. 

' A copy in the Bodleian Library (MS. Digby, 136), which is gathered in eights, 
has i8| gatherings. If gathered in sixUria it would have 25. 
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volume had apparently escaped notice when the eUia was packed ; 
and had to receive the elaborate endorsement noted. 

We have also some information as to Matthew's non-official 
personality. He owned *a volume wherein are contained two 
books which are called Tobye and Poytrie' The former may easily 
be identified as the very popular ' Liber qui thobias mathei vindo- 
cinensis intitulatur/ which was printed, with a comment, in Paris 
by Robinet Mace, and may be found in many MS. collections. 
It is a ' stodgy * production^ as may be judged from the opening : 

£x agro aeteii uirtutum semina momm 
Plantula ituticie pullulat ampla seges 
Loth decuB hospicii. pacienoia iob. Salomonem 
Dogma, fides abraham. spes simeona probat. 
Intitulant reliquos preconia singula, solus 
Omnia Thobias pretitulatus habet. 
Thobiam decorat elemosina. latria. firma 
Spes. illesa fides, exequialis honor. 
Vt sacra ieronimi tradit translacio. prosam 
Qualicumque metro uindocinensis arat. 

The book called Poyirie has not yet reached the dignity of type 
in a complete form. But copious extracts will be found in a thesis 
of L. Bourgain, ' Matthei Vindocinensis Ars versificatoria ' (Paris, 
1879), and several in Wright's 'Reliquiae Antiquae.' The book 
was highly esteemed by some^, though apparently it was not in 
such wide circulation as the *Nova poetria' of Geoffrey of 
Vinsauf*. 

Matthew had besides * vnum Romaunz/ which we may hope was 
easier reading. His religion is vouched by a Primer ; but perhaps 
we had better not inquire what a respectable government servant 
wanted with a Summa de alcanomia. Practice of art magic did not 
suffice to keep him out of prison in Edward's 'purge' of 1289-90. 
A marginal note in the copy of the Year-books 20 Edw. I, printed 
in the Rolls series (see p. 245, nole ^), associates him as a prisoner, 
with Adam de Stratton, the chief delinquent among the royal 

> ' Eiusdem Matthaei PoeUea siye Poetrio^ ut tum yocabant, quae ignota eaeteris, 
•oluta partim, partim ligata orationo, laudatur non semel ab Hieremia de Mon- 
tagnone, cive Paduano, in Epitoma sapientiae ' (* J. A. Fabricii Bibl. Lat. med. et 
inflmae aetatis' Floi*eDce [1858] v. 53). * Scripserunt banc artem [yersificatoriam] 
Matheus yindocinensis plene, Qalfridus uinesa ri. e. Vinsauf] plenius, plenissime 
yero Bernardus siluestris' (Qeryase of Melkley, ' be arte yersifioatoria ' MS. Balliol 
263, fo. 153 y, col. 2). 

' See D. N. B. His book is not unfrequently found in the same yolume as the 
Tobias. MS. Laud Miso. 515 (early thirteenth century) has both, and the com- 
posite MS. Digby 104 contains an incomplete copy of Oeoffrey of the early thirteenth 
century and a fourteenth century copy of * Tobias.' Possibly, therefore, it was this 
more difliise * Ars poetica ' that Matthew owned. 

' As to the categorical denial by the annotator of the right of a prisoner for felony 
to appoint an attorney see Rot. Pari. I. 57. The reply to Adam*s petition : * Quoad 
Debitum petendam, oatendat quantum et a quibus, et yidebitur si scripta oon- 
cordent ad debita,* suggests tbat the royal sanction to such an appointment was 
by no means a matter of course. 

£02 
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judges. Matthew was apparently left in prison for some three 
years longer than Adam; bat the iAci that on Feb. 9, 1294 his 
goods were restored to him, while Adam is still marked /e^^ in the 
escheats of 1305, shows that Matthew had been proved innooent of 
the crimes with which he was charged. We shall probably know 
the facts from Frof. Tout's State Trials of 1289-90, when that most 
interesting contribution to legal history sees the light, from which 
it has been too long withheld. 

ROBEBT JOWITT WhITWELL. 



Memorandum quod ista inferius scripta inuenta fuerunt in quodam 
coffro qui fuit Magistri Petri de Pekham defuncti inuento in Thesauraria 
Prioratus beate Marie de Southwerke die dominica proxima ante festum 
conuersionis sancti Pauli ^ anno domini MoCO> nonagesimo tercio et anno 
Regni Regis Edwardi filii Regis Henrici .xxijo. ; in presencia fratrum 
Willelmi de Londone, Egidii de Whitemershe et Henrici de Eershaltone 
canonicoram dicte domus et Magistri Petri de Auebiri, Hugonis de 
Notingham et lohannis de Kirkeby clericorum domini W. Bathonensis et 
Wellensis episcopi domini Regis Thesaurarii, videlicet : 

Vnus liber qui vocatur libellus Institucionum et autenticorum, et tres 
libri codicis et extraordinariorum in yno volumine. 

Item liber codicis. 

Item liber qui yocatur digestum nouum. 

Item liber qui yocatur digestum inforciatum. 

Item liber qui yocatur digestum vetus. 

Item decretales. 

Item decretum. 

Item summa que vocatur copiosa. 

Item casus Bernard! super decretale. 

Item summa que vocatur innocentus '. 

Item summa conposita a domino Ranfredo Beneuentano iuris ciuilis 
professore de ordine ludiciorum. 

Item que vocatur questiones Bertholomei Brixcencis. 

Item historia decretorum. 

Item sunmia que vocatur apparatus Abbatis de Monte Barri super 
decretale. 

Item .xxj. pecie de summa Hostienci. 

Que omnia supradicta portata fuerunt ad scaccarium apud Westmona- 
sterium die Lune in festo conuersionis sancti Pauli anno eodem coram 
Thesaurario et Baronibus et eodem die liberata fuerunt Camerariis domini 
Regis ad custodienda in Thesauraria eiusdem domini Regis quousque inde 
aliud fuerit ordinatum, &c. 

Memoranda {K. R.) 21 & 22 Edw. I, m. 26[-7]; also I. T. R.^ m. 31. 

^ January 24, 1294. ' L, 7. R, Innocentis. 
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II. 

Memorandum quod die Lune in crastino sancte Trinitatis xiiij^ die 
lunii anno regni Regis E. Ticesimo secundo receperunt Thesaurarius et 
Camerarii domini Regis de Scaccario per manus Petri de Leycestria ynius 
Baronum de Scaccario et Magistri Willelmi de Wymondham Custodis 
Cambii Regis Londonensis libros subscriptos qui fuerunt Magistri Petri de 
Pecham et qui inuenti fuerunt in Thesauraria Prioratus de Bermondeseye 
yidelicet : 

Vnum Codioem particulatim apparatatum in fine de verborum signi- 
ficacione et Regulis luris. 

Item casus super Codice. 

Item Summam librorum Sententiarum. 

Item Summam super diuersitate glosarum confectam'per Gaufredum. 

Item Autenticum cum Lectura in fine. 

Item Tractatum Graciani super Canone. 

Item quinque quaternos de Interlineari decretorum. 

Item Summam super Decreto. 

Item septem quaternos repeticionum et Lecturarum. 

Item summam Reymundi. 

Item ynam pixidem cum dispensacione predicti Magistri Petri do 
Pecham. 

Item diucrsos quaternos modici valoris de quibus non est multum 
curandum. 

Memoranda (AT. R.) 21 & 22 Edw. I, m. 74[-5], cedule. 

in. 

JSona et eaiaUa Mathei del Eschekef inuenta in quadam Cista quefuit 
indepoetto per ipsum Matheum apud Haliwelle et poetea capta in 
manum Regie et inde ducta vsque Weetmonaeterium racione /elonie^ 
quam/ecUse debuit apud Turrim Londonieneem. 

Sunt ibi duo Lintbeamina, et vnum caneuacium\ duo Mappe, tria 
Hanutergia, vnum Rochetum, vnum Tapetum, ynum Baunker nouum et 
aliud Baunker yetus, ynum Taminan * depictum. 

Item est ynus Rotulus, in quo continentur singuli Archiepiscopatus et 
Episcopatus qui sunt sub Romano pontifice, ynus liber in quo continentur 
magna carta Regis Henrici et eciam forma' placitandi. Alius liber de 
statutis abreuiatis et ceteris statutis domini Regis et quibusdam aliis 
minutis, cum attachettis argenteis, et eciam tercius liber in quo con- 
tinentur carta de Runemede^ magna carta, carta de foresta et statuta 
Westmonasterii, Summa de Hengbam et alia minuta. 

Item quedam Summa de Alconomia et eciam ynum yolumen in quo 
continentur duo libri qui yocantur Tobye et Poytrie, quedam Summaria 
de Curia Regis. 

^ L, T.R, caneuaz. ' £. T. R. taminari. ' L. r. R, forme. 

* L. r. R, Runmede, and so first band of K. R. 
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Item .xxTJ. pecie de Sunmia Britton'^, ynuin Romannz, et Tnam Pri- 
marium, Tnum Haneparium Tacuum. 

Item diuersa scripta, yidelicet Tua bulla delegatoria cum libello a 
procuratore ' de medietate ecclesie de Flixtone. 

Item nouum statutum Londoniense, sub nomine Willelmi filii tfathei de 
Spaldinge de Comitatibus Lincolnie, Oxonie et Staffordie continens .xxiiij. 
li. debitas eidem Matheo per idem statutum. 

Item Yna pensio .x. li. debitarum eidem Matheo de lohanne de 
Wygetone singulis annis percipiendarum de manerio eiusdem lohannia 
de Impingham. 

Item ynum haneparium cum .xiij. cartis sub nominibus diuenorum. 
Item yna pixis in qua continetur yna littera pensionaria de .zxx. li. 
singulis annb percipiendis de predicto lohanne de Wygetone in maneriis 
suis de Aldham in Comitatu Essexie et Thiuele in Comitatu Somersetie. 
Item ynum obligatorium .xl. li. debitarum predicto Matheo sub nomine 
eiusdem lohannis. Item Testamentum Ranulphi Le Warner. 

Item ynum panerium in quo continentur subscripta yidelicet, duo 
coUecta de placitis domini Regis, Decretales yeteres, Disciplina Scolasticumy 
yna zona de serico cum hemesio argenteo et .xj. claues. 

Item yna littera pensionaria de .xxx. marcis sub nominibus Dionisii ' de 
Normanuiir et Magistri Ricardi de la Graue. Item ynum Ealendarium. 
Forma concordie et pacis inter Regem Earlium et Alfusum Regem 
Dragonie^ et alia diuersa Minuta' eiusdem Mathei. 

Et memorandum quod dictum panerium includitur in archa predicta 
cum omnibus prenotatis, et clauis eiusdem Ciste cum quadam alia claue 
residet penes lohannem de Eirkeby Rememoratorem sub sigillo lohannis 
de Cobeham. 

Et memorandum quod die Martis in octabis Purificacionis beate Marie 
anno regni Regis Edwardi .xxijo. yenit predictus Matheus et recepit omnia 
et singula superius expressa cum clauibus et omnibus aliis simul cum yno 
libro qui yocatur digestum nouum et qui intitulatur extra sic 'Liber 
inuentus in custodia Mathei de Escheker apud Turrim Londoniensem.' 
Et qui fuit in Thesauraria Regis simul cum predictis bonis et catallis. Et 
idem Matheus recognouit se recepisse omnia supradicta eodem die in pre- 
sencia Thesaurarii Baronum domini J. de Langetone Cancellarii, Magistri 
Radulphi de luingho, Willelmi de Langetone, Gilberti de Robiri et 
aliorum. 

Memoranda {£. ^.) 21 & 2a Edw. I, m. 33 : also L. T. R. m. 38. 

^ £. r. R, viginti sex sixteria de brefeun. * L. T, R, aprokerator*. 

' This name may be Dionisie. 

* L, T. R, (correctly) Aragonie. — Boubtleas one of the many dooomenta (dated 
Sept. and Oct., laSS) relating to the release of Charles, * by the grace of God, king 
of Jerusalem, ftc' See Foedera (Record ed.), L 685 sqq. 

' L, T, R, adds munimenta. 
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BLENDING LEGAL SYSTEMS IN THE PHILIPPINES. 

ONE of the interesting results of the American annexation of 
the Philippines promises to be the development of a unique 
system of laws, differing alike from those of each contributing 
nation, yet combining some of the strong features of both. When 
American officials assumed the government of the archipelago 
they found the Spanish legal system in force in all parts, except 
the non-Christian provinces, for elsewhere practically nothing 
has been preserved of the Malay laws and customs. At first the 
prejudice against everything Spanish suggested the complete 
uprooting of this judicial system. But a closer acquaintance dis- 
closed that it was not wholly bad — ^that in fact it contained very 
much that was good, and that its greatest defect lay not so much in 
the substance of the laws themselves as in the mode of, and pro- 
visions for, their execution. In other words, the weak part of 
Spanish jurispiiidence is, and always has been, its remedial law — 
that department which deals with remedies and the procedure in 
obtaining them, rather than the subslantive law, which deals with 
rights in the abstract. It was due in a large measure to this fact 
that the delays and difficulties of litigation under the Spanish 
r^ime became proverbial^. This, however, was not confined to 
the colonies ; in peninsular Spain, owing to the vexations accom- 
panying the ordinary judicial procedure, litigants have long re- 
sorted to private tribunals for the settlement of disputes ^ Nor 
is this, as has too often been hastily assumed, proof of Spanish 
depravity. All judicial systems, unless tempered with common 
sense on the part of those who administer them, are in constant 
danger of degenerating into technicality and of placing the form 
above the substance. English jurisprudence, of which our own 
is but a transplantation and development, has not been free from 
this charge, as Dickens's not wholly fictitious cause calibre oiJamdyce 
v. Jarndyce will testify. But the practical business instinct of the 
Anglo-Saxon has operated to correct some of the more serious 
abuses once complained of. 

^ See Foreman, The Philippine Islands (and ed.), pp. 367-70. Cf. The Nation, 
Tol. Izxz, p. 1 70. 

' e. g. * £1 tribunal de aguas ' or court of waters established to settle differences 
between irrigators. See The Nation, vol. Ixxz, pp. 169-70. 
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Merits of Spanish Jurisprudence. 

On the other hand, the achievements of the Spaniard in the 
domain of substantive law have not hitherto been sufficiently 
appreciated. Just now our lawyers are groaning under the 
enormous weight of judicial precedent, and codification is in fisivour 
as a means of relief from the multiplicity of reports. But the 
Spanish were the pioneer codifiers of modem times. Before the 
middle of the thirteenth century — when written law in England 
was represented by a few scant treatises based on the Roman 
law — when the study of the Roman law had but recently been 
revived even in Italy itself — northern Spain produced a code, 
the Siete Partidas (seven parts), which the historian Dunham speaks 
of as ' by far the most valuable monument of legislation, not merely 
of Spain but of Europe, since the publication of the Roman (Jus- 
tinian) Code.' The Siete Partidas form to-day a sort of a common 
law for the Philippines ; but nearly a decade before the American 
advent Spain had extended to the archipelago, as well as to Cuba 
and Puerto Rico, her own cddigo civil. This is a model of concise, 
comprehensive, and systematic codification. Divided into four 
books it follows, in the main, the arrangement of Justinian's 
Institutes and treats, in a volume of a little more than three 
hundred pages, the subjects of Domestic Relations, Property, Wills, 
Decedents' Estates, Contracts, &c., whose exposition in our law 
requires more than a half-dozen ponderous tomes. Nor is this 
treatment of the Spanish Code superficial. By skilfully adopting 
the phraseology of the Roman Code and carefuly studying the art 
of condensation the Spanish codifiers have been able to express 
the principles of their substantive law in a very small compass. 
As tiie Attorney-General ^ of the archipelago said to me shortly 
after my arrival : * It is all there ; if you don't find the principle 
you are searching for the first time, look again ; a closer reading 
will disclose it.' In addition to the Civil Code the Spaniards 
have rounded out their substantive law with a Code of Commerce 
(including the law of negotiable paper) and a Mortgage Law, 
iDoth of which were extended to, and are still in force in, the 
archipelago. 

American Contributions. 

Our Ameiican law-makers in the Philippines have been dis- 
criminating. Comparatively few changes have been made in the 
private substantive law. Certain sections of the Civil Code have 
been, repealed, particularly those governing the administration of 

» Hon. L. R Wilfley. 
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estates, which is, in a sense, a branch of procedure. Certain 
additions have been made in the form of acts of the Philippine 
Commission, as by enacting new libel and trademark laws, 
providing inter alia for civil actions based thereon. The Spanish 
law, it may be remarked, has no department corresponding exactly 
to what in the English law is designated by the term * torts.' 
Doubtless the deficiencies of the Spanish law in this regard will 
require considerable similar legislation in the future. But the 
existing codes of substantive law, so tax as they go, remain, mean- 
while, practically unimpaired. 

Changes in Procedure. 

On the other hand, the Spanish remedial law has been entirely 
swept away. Within less than two years after the American 
occupation. General Otis, as military governor, promulgated what 
is known officially as General Order No. 58, but which is really 
a concise and yet elaborate, humane, and up-to-date code of criminal 
procedure. This clever piece of legislation was. the work of a group 
of lawyers, officers in the volunteer army whose legal services 
were fortunately available to the authorities. That it has survived 
the military government and remained in force more than five 
years, all the while giving satisfieustion, proves its adaptability. 

The task of supplanting the Spanish procedure in civil cases was 
more formidable because of larger scope and greater complexity. 
But within three months after the inauguration of civil govern- 
ment in July, 1 90 1, a new American Code of Civil Procedure went 
into effect, having been framed by the Hon. Henry C. Ide, head of 
the Department of Finance and Justice. This code embodies the 
best results of the movement in progress during the last sixty years 
in the various states toward a codification of remedial law. It is 
based particularly on the codes of California and Vermont, and 
includes, as many do not, a chapter which codifies the general 
principles of the law of evidence. This is especially needful in the 
Philippines, because the Spanish Code had very little to say of 
evidence, and there is not even, it is said, a legal treatise on the 
subject in that language. In our American law, on the contrary, 
evidence is one of the comer-stones, and it is important to have 
its principles codified in order to facilitate its introduction into 
a new field. 

Public and Constilulianal Law, 

Thus far I have spoken only of private law — the body of rules 
governing the relations of individuals with each other, as opposed 
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to public law which deals with the state and the citizen. In the 
latter field the American contribution has been larger because more 
was needed. Spain has not been fruitful in constitutional results. ^ 
It had no written constitution at all until i8i2, and that was 
a borrowed instrument. Those great principles which form what 
we call the ' bill of rights ' in every American constitution are 
a product of the storm and stress of Anglo-Saxon history which 
had no parallel in the peninsula ; and it is hardly to be wondered 
that the Spanish colonies were given practically nothing of that of 
which the mother-countiy had so little. And here our American 
legislators rendered a real service by transplanting our constitu- 
tional and public law. 

Much has been said about the failure to extend the Federal 
Constitution to the Philippines. But the bill of rights of that 
instrument is, with slight exceptions, practically reproduced in the 
Philippine Government Act passed by Congress on July i, 1902. 
The exception which has been given most prominence is the 
guaranty of the right of jury trial. But aside from the question 
whether that system could ever be worked successfully among 
a people schooled for three centuries in the traditions of Latin 
Europe, the fact must not be overlooked that trial by jury would 
not come into vogue merely by extending the constitution, for the 
guaranties of that instrument apply only to the United States 
Courts proper^. 

But the American legislators have done more than merely extend 
the bill of rights. They have established a system of administra- 
tive law equal if not superior to that of any American state, 
including the merit system of appointments and an up-to-date 
internal revenue measure. The achievements in this r^ard are 
in gratifying contrast to those of the Spaniards, who are pro- 
verbially unsuccessful as administrators. 

The law of crimes is, by some jurists, treated as a branch of 
public law, but it is a department in which American law-makers 
have as yet made few changes in the Philippines. The Spanish 
Penal Code, introduced in 1884, is still the law of the archipelago, 
though the Commission has enacted some new criminal statutes, 
notably one relating to the crime of bandolerismo or ladraniam. 
Sentiment has been somewhat divided as to the merits of this 
Penal Code, but the prevailing American opinion seems to be that 
its penalties are, on the whole, too severe, and that it leaves too 
little to. the discretion of the trial judge. The Commission has 
been for some time at work on a revision, and it is expected that 

* Barron ▼. BaWimore, 7 Pet. (U. S.) 343. 
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before long a new criminal code, approaching more nearly the 
American standard, will supplant the present one. 

Precedent. 

Case law, in the form of reported decisions, has not as yet 
played an important part in Philippine jurisprudence. The reports 
of the Supreme Court of Spain, which number about one hundred 
volumes, are authority in the interpretation of the Spanish Codes 
(for we must still have ' interpretation ' though the law is codified), 
and the decisions of the Philippine Supreme Court, which have 
been published regularly in the Official Gazette, are now appearing 
in permanent form, the first volume in both Spanish and English 
having recently been issued Upon all questions of remedial and 
public law, American decisions are cited in the Courts, and the use 
of precedents in this way bids fair to become almost as common as 
in the code states of America. 

Mohammedan Law. 

Besides the Roman and the English the world has produced but 
a single other legal system which has grown to the proportions of 
a cosmopolitan one. This is the Mohammedan law whose principles 
determine the rights and duties of the almost countless hosts of 
Islam from its westernmost outpost in Morocco to its easternmost 
in Mindanao. No other system save these' three has become the 
law of more than one nation or sovereignty, and it is not a little 
curious that all of these cosmopolitan systems are now found side 
by side in the Philippines alone. The Moros of Mindanao have 
a code known as 'Lawaran' (selection), which is said to be 
next in authority to the Eorto, the supreme legal as well as 
religious work of the Moslems. ^Lawaran' is based on the old 
Islamic law, and many of its provisions read like passages from the 
Eor&n, while others are enactments or adaptations of the Malay 
customary law. The Mohammedans of the Sjilu Archipelago have 
likewise, in the course of their history, developed successively 
several codes each, apparently, departing further from the strictness 
and severity of the Eor&n. All these Malay-Moslem codes, how- 
ever, disclose conceptions common to primitive jurisprudence, and 
especially prominent in early Anglo-Saxon law such as compurgation 
and composilion^, while the old Jewish-Moslem punishment of 
stoning to death reappears. 

Just how much, if any, of this Mohammedan law can safely be 
preserved and applied under American rule remains to be seen. 

^ The codes abound in Bohedoles of fines for wounds inflicted with sharp instru- 
ments curiously suggestive of primitive Malay habits. 
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The British, Dutch and French goyemmentB retain and administer, 
in some degree, at least, the Mohammedan law in those colonies 
where they have found it already in existence, and while there 
have been many modifications, there seems to be no disposition to 
extinguish it entirely \ On the other hand, in the Moro province, 
Governor Wood thinks that 'nothing has been found worthy of 
codification or imitation ' and that ' there should be but one system 
of law in force by organized civil government in the Philippine 
Islands ^. 

Leges Barbarorum. 

Somewhat different has been the experience of Lieut-Governor 
Folkmar of the sub-province of Bontoc in North Luzon, who, in the 
exercise of judicial functions attaching to his office, has occasion to 
administer the customary law of the Igorots, which is even more 
primitive than that of the Moros. This Igorot law is, of course, 
unwritten, and the only sources open to an outsider have been the 
* Lalakai ^ * or those versed in the law. Governor Folkmar, who by 
the way is an ethnologist of note, is taking pidns to gather from 
these men the laws and customs which have come down from their 
remote ancestors, and are interesting examples of legeM barbarorum. 
He is applying them in the controversies that come before him, 
especially those relating to property rights and inheritance, and is 
also planning to reduce them to writing and publish the results of 
his investigations. This will not only be a valuable contribution 
to the study of archaic law, but will be of incalculable aid in pre- 
serving for the Igorots whatever in their ancient system is best 
and most fitted to their environment. If they have a customary 
law which has served them even fairly well up to the present time, 
it seems far better to utilize it with such modifications as may be 
found necessary than to displace it suddenly by a new system, 
however excellent, which may be unsuited to tiieir stage of culture. 



Such, then, is the new jurisprudence forming in the Philippines 
through the blending of diverse legal systems — the Spanish, pre- 
serving and continuing the law of old Rome with the garnered 
wisdom of its mighty jurisconsults — the American, inheriting and 
contributing the great principles of the English common law, won 
by the struggles of sturdy yeomen, formulated by a long line of 
illustrious judges, and tempered with the practical common sense 

* Beinsch, Colonial Government, ch. xviii. 

' Annual Report, 1904, pp. 531, 542. 

' The word is said to mean simply old men, which would make it etymologioally 
parallel to the Greek y4pciirr€s, the Latin senator (from senae) and the Sazo|i 
eaidorman. 
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of the Anglo-Saxon ; and with it all perhaps a strain from those 
crude systems which antedate all others in the archipelago. It is 
a unique process — this blending of legal systems in the Philippines, 
and, except possibly in the early days of Louisiana, history furnishes 
no parallel. And as Sir Henry Maine found in the Livingston 
Code — an outgrowth of the peculiar conditions in Louisiana — the 
best example of codification, some future codifier in the Philippines 
may find the materials which will enable him to surpass all 
predecessors. 

The results of this process are already perceptible not only in 
the laws themselves but in the attitude of those who interpret and 
apply them. The American judge or lawyer who comes to the 
Philippines finds that he has much to receive as well as to give — 
that while his colleagues among the Filipinos may not have had 
the advantage of an early training in' the remedial pai*t of their 
present law, they are more familiar than he with the substantive 
element, and that each can lelun something from the other. This 
conduces to a spirit of mutual helpfulness and to mutual con- 
cessions, which make the work of admimstei-ing the law far easier 
and more agreeable. The American and Filipino Bar AssociationSi 
formerly distinct, are now one, and the united body recently 
tendered a banquet to Chief Justice Arellano (a Filipino), upon 
his return from a visit to the United States, at which the toast- 
master was an American and the speakers both Americans and 
Filipinos. A distinguished member of the Manila bar, entertaining 
at dinner recently some lawyer friends of both races, remarked that 
nowhere else in the world could such fraternizing be found. May 
it indeed prove the augury of harmonious relations in all walks of 
life between the two races whom destiny seems to have assured 
a common future. 

Charles S. Lobtnoier*. 

^ Judge of the Court of First Instance, Philippine Islands. 
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TURKISH CAPITULATIONS AND THE STATUS OF 

BRITISH AND OTHER FOREIGN SUBJECTS 

RESIDING IN TURKEY. 

YERT iDaccuraie notions seem to exist in England in r^;ard 
to the Capitulations with Turkey. The words imply means 
treaties with the conditions given under small headings, but has 
come to be applied only to the Treaties with the Sublime Porte. 
The Capitulations have been described, even in the House of 
Commons, in the wildest possible manner. They have been spoken 
of as due to the enlightened views of successive sultans who have 
granted them (for some of the earlier ones take the form of imperial 
grants) with the object of furthering commerce. On the other 
hand, they have been spoken of as wrung from the sultans by 
foreign nations. Each view is historically inaccurate. Indeed, the 
only method of arriving at an understanding of the meaning and 
effect of the Capitulations is to regard their history. They are 
really, as I shall endeavour to show, a survival into our own times 
of legal conceptions of the Later Roman, or as I prefer to call it, the 
Greek Empire. 

It is unnecessary for my purpose to enter at any length upon 
the question how foreigners were governed under Roman rule 
during the first thousand years of our era. It is sufficient to say 
that under the Greek Empire, and in Syria during the Crusades, 
foreigners formed colonies within the empire, which were governed 
by their own laws and administered by their own . magistrates. 
The right to reside in the territory held by the Saracens or in that 
of the empire was conceded by the Moslem or imperial ruler by 
Treaties, usually called Capitulations. Foreigners of the favoured 
nationality were allowed residence, but always on condition of 
being subject to the sovereign to whom they had owed allegiance 
when they came into the East, and under whose jurisdiction they 
were to remain while resident in euch Moslem or Greek territory. 
The text of many of these Capitulations still exists. Possibly the 
earliest were those granted to the Russians in 905 and 945. From 
the latter date we have an unbroken series of Capitulations until 
the capture of Constantinople by the Turks. Many also had been 
granted by the Saracens in Syria. 

When the Turks captured Constantinople they found Capitula- 
tions in full force. Galata on the opposite shore of the Golden 
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Horn was a walled city occupied by Genoese, who, by virtue of 
their Capitulations with many emperors, elected their own podesta 
or mayor, were governed by their own laws, and were all subjects 
of the Duke of Milan. The Sultan, within a few days after the 
conquest, confirmed their Capitulations, though he would not allow 
their fortifications to remain. He stipulated that they should 
govern themselves and remain subject to the Duke of Milan their 
over-lord. The treaty containing these Capitulations is given in 
Von Hammer's History of the Ottoman Empire, and in Sauli's 
Storia di Genovesi in Galata. 

In the following year, 1454, the Venetian colony, which had 
taken an active part in. resisting Mahomet during the siege, like- 
wise received Capitulations and were alloweil to govern themselves 
under their own bailo or mayor, it being always of course under- 
stood that they should continue subjects of the Republic of Venice* 
This Capitulation is given in Aristarchi's Legislation Ottomane. 
We need not trouble ourselves about other Capitulations until we 
come to those given to France in 1535. These are, however, of 
great importance. A few years afterwards the first Treaty of 
Capitulations was made with England. This was subsequently 
renewed and added to in the time of Charles 11, in 1675. 

Now the English Treaty obtained by the Ambassador Harebone 
in the last years of Queen Elizabeth was based upon the French 
Treaty of 1535, and that again was founded on, and so far as legal 
principles are concerned was identical with, the Treaties with Genoa 
and Venice. The English Treaties of Elizabeth and Charles II 
have never, so far as the legal status and privileges of British 
subjects are concerned, been changed from that day to the present. 

Here it may properly be asked, what was the intention of the 
contracting parties, namely the sultan and the British king, or the 
French king, or the republic of Venice, when they exchanged 
Treaties and Capitulations, and especially did either party intend 
to limit the protection of such Treaties and Capitulations to their 
subjects to the exclusion of their descendants ? 

In reply the answer as to the intention of the Sultan is (i) that 
the fact that no claim has ever been made by a Sultan that the 
children of foreign-bom parents born on his territory owe allegiance 
to him, is pretty conclusive as to what the Turkish intention was ; 
{%) that such a claim would even, half a century ago, have been 
in flagrant violation of the spirit of Turkish law. 

What then was the intention on the part of the British sovereign ? 
All the evidence shows that it was his intention to form an ex- 
territorial colony analogous to those already in existence under 
France, Genoa, Venice, and Spain in which all his subjects retained 
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their nationality, owed him allegiance and were under his pro- 
tection. In the case of the countries cited it is absolutely beyond 
doubt that their subjects and their descendants residii^ in the 
Ottoman Empire were always treated as covered by the Capitulations 
and under the subjection and protection of their respective rulers. 

Judging by the analogy between these other ex-temtorial colonies 
existing in the Ottoman Empire, and that under the successive 
British kings who renewed the Capitulations of Elizabeth, notably 
Charles II, it is clear that the persons contemplated by the sultan 
and the English king as the persons to whom the British Capitula- 
tions were to apply, WM*e all the British-bom subjects and their 
descendants who are de facto included in the British community in 
the Ottoman Empire. These descendants were never regarded by 
English law as aliens, because they wei-e not subjects bom out of 
the allegiance of the king and under the allegiance of another. By 
the operation of the Capitulations they continued to preserve their 
nationality, owed allegiance to the English king and were de jure 
under his protection. They were all in virtue of the Capitulations 
to continue in the British king's subjection. In other words they 
were under the r^me of ex-territoriality. 

The idea of an ex-territorial community was a common one in 
mediaeval times and the legal fiction of ex-territoriaUty was well 
recognized. Neither sultan nor king contemplated the application 
of the new territorial idea of allegiance, which made allegiance 
depend on the place of a person's birth, but were content — as were 
all other European sovereigns of the time— -to remain with the old 
notion that allegiance was due to the person of the sovereign under 
whose control and within whose protection he was bom. British 
subjects and their descendants residing in Turkey were covered by 
ex-territoriality. 

This conclusion is justified : {a) by the corresponding rights 
obtained by all other European states and their uninterrupted 
usage of them for four centuries. As a simple matter of fact, 
French, Spanish, Italian, and the subjects of other states with 
their descendants, have for a period, vai'ying from three to four 
centuries, resided in Turkey as subjects of the states from which 
they or their ancestors came, and have always been under the 
protection and in the allegiance of such states, {b) By the un- 
interrupted treatment of the descendants of British subjects during 
three centuries as British subjects, alike by the Porte and by the 
Government of Great Britain. 

This custom, general, unbroken and reasonable, is evidence of 
the meaning of the two contracting parties who signed the Treaties 
of Capitulation. 
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It is indeed rarely and only incidentally that the families of 
foreign subjects are mentioned in the Capitulations. It is taken 
for granted by both parties that they ai'e included. Though they 
are occasionally mentioned, it is more usual to speak of French^ 
English, &c., but the context shows that children and descendants 
are included. 

(c) By the manifest inconveniences and anomalies which would 
have resulted from supposing that the sultan and king had merely 
contemplated British subjects bom on British territory. Large 
classes of persons would not have been protected whom it is clear 
the Capitulations were intended to protect, e.g. the wives of 
British-bom subjects if aliens of origin would not have been 
British subjects before 1844 and entitled to protection, and their 
children, even the first generation, of whom there must have been 
thousands bom in Turkey, would have become aliens. Yet they 
always received protection within the ex-temtorial colony as 
subjects of the British king. 

I therefore say that it is reasonable to conclude that the king 
of England and the sultan alike intended the establishment of 
a community of which the king should remain ruler, and that this 
community should, like those of France, &c., -include not only 
British subjects but their descendants. If such were the intentions 
of the high contracting parties the descendants of British subjects 
bom in the Turkish Empire have always been bom British subjects 
and have therefore been bom in the ligeance of the king. 

I have alluded to the conception of law under which the Capitula^ 
tions were granted as mediaeval rather than modem, and it is 
worth while to see what this conception was and what were the 
circumstances under which a mediaeval state of things has been 
continued to the present hour. 

In so doing we shall see what was and is its legal effect. 

In the examination of the question, I prefer to give other 
authority than my own. The best and most recent work on the 
Capitulations is Le Regime des Capitulations dans TEmpire 
Ottoman, by Q. Pelissid du Kansas (Paris, 1902). This writer 
points out that the determination of the rights of ihe foreigner 
resident in Turkey is not left to the discretion of the Ottoman 
legislator. * It is settled by convention (between the Saltan and 
the Christian sovereign), and this convention which defines the situa- 
tion of the foreigner assures to him in presence of the territorial 
law and authorities a nearly complete independence. This twofold 
proposition,' he continues, ' is indeed a matter of surprise, for it con- 
stitutes in contemporary international law a manifest anachronism. 

*In modem public law the principle holds good, that in each 
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state international law regulates in sovereign fashion the condition 
of the foreigner, sometimes with liberality, assimilating him to the 
subject, and sometimes with restrictions, excluding him almost 
entirely from all participation in civil life. 

* Especially is it held that the penal law binds all without dis- 
tinction who inhabit the territory, foreigners as well as subjects, 
and this right for each state to impose even upon foreigners the 
laws of police and public safety is to-day considered a fundamental 
attribute of sovereignty. 

' These principles have never been applied in the Ottoman 
Empire where sovereignty finds itself thus deprived of its normal 
attributes. 

' This state of things which has lasted for four centuries seems at 
first view inexplicable.' Again (on p. i8), he continues, 'In order 
to properly understand the Capitulations and to judge of them we 
must for the moment forget the modem concepliion oi sovereignty : 
if we caiTy into the sixteenth century our present ideas i:ipon tiie 
rdle and the rights of states Uie Capitulations become nonsense, 
an absurdity, an inexplicable anomaly. 

'Now an institution which has lasted for centuries cannot be 
nonsense; absurd institutions are not those which last.^ In the 
History of Law there are neither inexplicable institutions nor 
spontajieous institutions. Each has ite ratsan d'etre and its juridical 
explanation, which it concerns us te discover.' 

After sketching the history of the Capitulations, the writer 
claims that the great French Treaty of 1535 made the rules already 
existing general, and extended te all the provinces of the Ottoman 
Empire the application of principles which were already in existence 
and had long been followed in most of the Mahometan countries 
which Turkish arms had conquered. 

The whole of the author's arguments are based on the continuing 
nationality of French citizens and their descendante in the French 
colonies in the Levant, and he constantly assumes that their rela- 
tions to their sovereign and to each other remain what they were 
beforo they or their ancestors left France. On p. 226 he com- 
mences his chapter by stating that in the Ottoman Empire 
' foreigners of the same nationality in their relations to each other 
remain subject to the sovereignty of the stete under whose juris- 
diction they are. This rule is certain and uncontested.' 

' It is sanctioned {consacrSe) in the most explicit terms by all the 
Capitulations, the newest as well as the oldest. It would take too 
long to give here all the texto which apply to it' He however 
cites several. 

The laws in force in the Eastern Roman Empire, as Savigny 
pointed out, were * personal laws,' laws for classes of persons and 
independent of territory. In the same manner Du Bausas, on 
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p. 19, says, 'The modern conception of the state is, to express it 
in a word, a conception essentially laic. The reason is easy to 
understand.' 

' The modern idea of a state is intimately bound up with the idea 
of territory ; the rdle of the state is a territorial r61e. Now the 
Moslem religious law is necessarily personal. It is made for 
believers, and believers only ; it only rules and protects tAem. 
Even when it inflicts punishment its dispositions only regard 
them. 

* What is then the situation of the foreigner 7 In the beginning 
it is very simple. The foreigner is outside law and has no part 
in the juridical life. The law can neither know nor protect him. 
He is an enemy.' 

The writer then points out how by force of circumstances the 
foreigner had to be recognized, and that by a process corresponding 
to that of the "Romeaijus gentium, that is, the law applicable by the 
praetor peregrinm, a position was found for him. 

He continues on p. 21 : — 

'When the first Capitulations were concluded the official law 
of the Ottoman Empire was Mussulman law, i. e. religious law, the 
tie {lien) was close between the juridical and the religious idea ; 
the Koran is at once a civil and a religious code. The foreigner, 
that is to sav, a non-Mussulman, is outside religion. 

'The civil law, which is at the same time the religious law, 
neither can nor will protect him ; the law being an advantage 
derived from religion, only believers can participate in it. But the 
foreigner could not always remain the enemy. 

' The Mussulman law was not made for the foreigner because ho 
is a non-Mussulman. He must remain therefore submitted to his 
own law. Mussulman law can neither protect him, nor judge him, 
nor punish him, because it protects, judges, and punishes Mussul- 
mans only. He must therefore be protected, judged, and punished 
by his own law.' 

Gatteschi, an Italian author who has written with great care on 
the Capitulations, has remarks in a similar sense. He says, p. 32 : — 

' Concerning these privileges it is interesting to see not so much 
their origin as the reason why not only they have I'emained up to 
to-day, but have even acquired greater strength and importance 
than in past times. 

' As to the origin this goes back to the middle ages when already 
every nation which had commercial relations with other peoples 
had secured that its own subjects in the great field of commerce 
and in sea carriage should be congregated in separate quarters and 
sul^ect to the authority of their own consuls and their own laws 
and customs remaining under the customary jurisdiction. 

' The reasons of such privileges and jurisdiction thus granted to 
the consul are evident. Citizenship was so little advanced that 
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foreign merchants found themselves exposed to continual yexations ; 
mutual mistrust existed between the various European peoples, 
either on account of the rivalry and jealousy which animated 
them, or of the absence of good faith in the execution of treaties 
and alliances. Lastly, ignorance of the law of nations and the 
non-existence of resident ministers made it necessary to take other 
steps for the protection of commerce which could not have been 
carried on abroad without the protection of consular authority, the 
only one in that epoch which secured the privileges of international 
law. 

* But if such a reason operated for Christian Europe, a fortiori 
was consular jurisdiction necessary and indispensable in Mussulman 
countries where intolerance arising from the religious spirit was 
added to the danger of merchants who had gone there.' 

The ex-territorial communities were all supposed to be under the 
rule of officials, usually called consuls, receiving their authority 
from the sovereign who had sent them to the Ottoman Empire. 
The Capitulations often speak of those communities as under the 
consuls. Hence there arises an important difference between the 
consuls sent to Turkey and those sent elsewhere. As the functions 
possessed by them and their differences of position in the Ottoman 
Empire help to point out the ex-territoriality of the communities 
over which they are supposed to preside, I quote here what 
Gatteschi (p. xlvii) says of them : — 

'Amongst diplomatic persons European consuls in the Levant 
constitute a class apart and essentially different from the consuls 
residing in Europe. The reason of this difference is that already 
given, European consuls at the Ottoman Porte and tributory 
states are considered as public servants enjoying the prerogatives 
of ambassadors, and for this purpose they receive a berat from the 
Grand Seigneur in which they are qualified with the title of 
" Ballios Bey." ' [This title is derived, says Gatteschi, from the 
Venetian * bailo * or governor of the Venetian colony in Con- 
stantinople.] 

* In consequence of such prerogative their house is an inviolable 
asylum from the laws and authority of the country. They are 
exempt from the payment of all custom-house duties and cannot 
be arrested or judged by any Mahometan authority.' 

After pointing out that the consuls in Turkey enjoy the 
privileges of ex-territoriality and explaining the reasons on which 
this is based, the writer continues : — 

'At the present time we believe that this fiction of law 
(ex-territoriality) applies to all Europeans resident in Turkey 
in their relations with the government of the country, in which 
they enjoy all the privileges comprised in the expression ex- 
territoriality. 

' In order to realize the truth of this statement it is not necessary 



Oct. 1905.] Turkish Capitulations. 415 

to do more than to examine the position which the treaties with 
the Porte and oustom fix for Europeans residing in Turkey, and to 
confront it with the prerogatives which accompany ex-territoriality 
as it is recognized in public international law. 

'The legal fiction called ex-territoriality consists, according to 
Qrotius, that in derogation of the general principle in accordance 
with which any person residing in the territory of another is 
subject to its laws, there are persons who retain to themselves 
their forum and territory and are as if they were not resident and 
are not subject to the laws of the people amongst whom they live. 

*The condition of Europeans resident in Turkey fulfils these 
requirements, because although residents they are not subject to 
the laws of the country and are governed solely by the laws of 
their own country, so that their juridical relations may be con- 
sidered as arising outside Ottoman territory/ 

Gatteschi's view as to the ex-territoriality of the foreigner in 
Turkey coiTesponds with the following expressed by F^raud- 
Qiraud, a writer of acknowledged authority in all the courts of 
the Levant. On p. 59 he says : — 

* Foreigners also in Turkey enjoy a fictitious and legal ex-terri- 
toriality which, though easily explained, presents from the point 
of view of the principles of public and international law very 
abnormal situations. 

* Ex-territorialitv is fictitious in the sense that it is produced 
without territorial dismemberment while preserving to the state 
in which it takes effect its limits and its possessions. 

'It is legal in this sense that not only does it result from 
Capitulations and international agreements and is thus founded 
in Jaw, but also in the sense that it produces legal results extremely 
numerous and important. 

'It is thus that the foreigner established in the ports of the 
Levant and in Barbary always preserved his nationality and his 
civil and political rights as if he had never ceased to preserve his 
residence and his (legal) domicil in the metropolis. 

' It is thus that residing upon a foreign territory he nevertheless 
preserves his national laws not only from the point of view of 
personal statute but in reference to all acts, treaties, and contracts 
which he is able to make/ 

Mr. Dicey remarks that 'allegiance theoretically depends upon 
a person being bom under the control and within the protection 
of a particular sovereign and therefore only indirectly on the place 
of a person's birth.' 

In regard to this remark, I would observe that the Capitulations 
are framed, as all the three authors quoted have pointed out, with 
reference to what Mr. Dicey properly calls the ' theoretic * view. 
In other words, under the regime of the Capitulations the territorial 
view which is a later development did not exist. Laws were, as 
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Savigny calls them, * personal/ that is for classes of persons irre- 
spective of territory. The theoretic view was and is, so far as the 
Capitulations are concerned, the actually existing one. 

In answer to the question, What was and is the legal effect of 
the Capitulations 1 I may begin by quoting a good summai*y of the 
law on the subject approved by His Majesty's Privy CounciL 
Lord Watson says, in the case oi Abd-ul-Memh v. Farra^ 13 App. 
Cas. 440 : — 

* The legal condition of foreigners resident in Turkey, who are 
exempted bv Treaty from the jurisdiction of its local courts, is very 
well described by F^raud-Qiraud (Juridiction fran9aise, voL ii, 
p. 58), one of the authorities referred to by the appellant's counsel. 
They form, according to the view of that learned writer, an 
anomalous ex-territorial colony of pei-sons of different nationalities, 
having unity in relation to the Turkish government, but altogether 
devoid of such unity when examined by itself; the consequence 
being that its membei*s continue to preserve their nationality, and 
their civil and political rights, just as if they had never ceased to 
have their residence and domioil in their own country.' 

The proposition here laid down and adopted by Lord Watson 
that the members of the ex-territorial colony of foreigners preserve 
their nationality and their civil and political rights just as if they 
had never ceased to have their residence and domicil in their own 
country, is indisputable. 

With reference to the remark regarding this * ex-territorial 
colony of foreigners/ it should be noted that as the Capitulations 
with all countries contain the most favoured nation clause they 
constitute a body of treaties which exist between the Porte and 
foreign states and accrue for the benefit of all European states, 
and the whole body of Capitulations thus form a code for what 
FA'aud-Giraud properly calls the 'ex-territorial colony of foreigners 
in Turkey.* 

The examination of these treaties or Capitulations shows what 
is the Turkish conception of the position accorded to foreigners 
residing in Turkey. Christian states found a number of ex-terri- 
torial communities existing, and they were in accord with the 
Sultan to allow them to continue. The Turks could not recognize 
any right of citizenship to foreigners who are Christians. Their 
own legal division of the population by the only law which existed 
until 1869, that namely of the Sheriat or Religious Law, was into 
Moslems and Rayahs. Rayah means cattle, and is applied by the 
Turks legally to conquered people. The conquerors of course 
recognized that foreigners wei^e not conquered people, and that 
they would not consent to reside in the country as Rayahs. Still 
it was to the interest of the Turks that they should so reside and 
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develop its ti'ade, and they were allowed to do so, but on condition 
that they governed themselves and that the Turk should not be 
under any obligation to take part in their differences one with the 
other. It would be easy to cite many clauses in the Capitulations 
which show this spirit. It is still easier to show that the present 
r^me is substantially that which has existed for many centuries 
in the Levant. 

Pelissi^ du Rausas says, p. 105 : — 

* The regime organized by the Capitulations is common if not to 
all foreigners at least to all Christian foreigners travelling or 
residing in the Ottoman Empire. This regime is the same to-day 
as it was nearly four hundred years ago; between the Frencn 
Capitulations of 1535, or better still, between the charters conceded 
from the commencement of the twelfth century and the Turko- 
Greek Treaty of May, 1885, the differences are, from the point of 
view that concerns us, unimportant {nSgligeabhy 

Qatteschi maintains the same position as equally uncontested. 
On p. 37 he says : — 

•More recently still Europe has unanimously insisted upon 
maintaining the ancient privileges on the occasion of the recent 
treaties of commerce made with the Porte; for example in the 
Treaty of 1861, Article i says: **A11 the rights, privileges, and 
immunities which have been confeiTed on the subjects and ships 
by the Capitulations and former treaties are confirmed, &c." ' 

The rights which the foreign Christian communities have 
acquired in Turkey are derived 

(i) from the Capitulations, and 

(2) from, uninterrupted custom and usage. 

Du Bausas points out that in the course of centuries a body of 
well settled usages in regard to the Capitulations has grown up, 
and concludes his examination on this point by saying (p. 128) 
that in ' international relations usage may establish a right. The 
Capitulations and the laws of the respective consulates have not 
foreseen anything, have not settled all conflicts, or more simply, 
all the relations to which the settlement of foreigners in Turkey 
has given birth ; it is usage which has filled up these lacunae.' 

•Thus by the side of consular law and Capitulations a law of 
custom has been formed which we must know if we would have an 
exact idea of the regime to which foreigners in the Ottoman Empire 
are submitted. The Capitulations, consular law, and usages are 
the three bases of this r^ime.' 

Among the uninterrupted and never disputed customs has 
existed that of allowing the descendants of the subject of Christian 
states to remain members of the community to which the ancestor 
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had been attached as a subject of the Christian ruler. It is simply 
beyond all doubt that in all the foreign communities in the 
Ottoman Empire the descendants of the foreign subjects have 
always been regarded as belonging to such communities. I do 
not say that they have claimed to belong to them because no 
objection, so far as I have been able to learn, has at any time been 
made to the course actually taken and therefore no claim v^as 
necessary. But I assert after careful examination, that uninter- 
rupted usage has kept all the descendants of British-bom or other 
foreign subjects in the ligeance of the sovereign of the country 
from which the ancestor came as completely as if they had been 
bom on the proper territory of such sovereign. 

The question, however, as to the descendants of British subjects 
born in Turkey is one which most immediately concerns us. 

To those who are familiar with the Capitulations it is abundantly 
clear that they are Treaties, as ah-eady said, between the rulers of 
foreign states and the Sultan^ where each such sovereign con- 
templates the residence in the Ottoman dominions of his own 
subjects as if they were in his own colony. There is, therefore, 
no need for a direct stipulation as to the children or descendants 
who reside in such ex-territorial colony. A reading of the Capitu- 
lations shows that neither party had in view any other state of 
things but one which covered descendants as well as those subjects 
of foreign states who were living at the time the Capitulations 
were made. 

All foreign subjects are to be under foreign rulers, and it cannot 
be thought for an instant that either of the contracting parties 
imagined that the descendants of the foreigners would or could 
ever become Turkish subjects. This view is, I repeat, fully con- 
firmed by the Capitulations and uninterrupted usage. Having 
had occasion for upwards of a quarter of a century to make myself 
familiar with them, I may add that I know of nothing which 
would suggest that any Sultan or Christian prince ever considered 
that their effect was other than to create an ex-territorial colony in 
which the subjects of foreign princes and their descendants, as long 
as the Capitulations continued in force, should remain under the 
allegiance of the foreign prince. Such subjects not merely, as F^raud- 
Qiraud (in agreement with all the other writers) says, * preserved 
their nationality and their civil and political rights,' but it was 
a condition imposed by the Sultan that they should do so. They 
were not to be allowed to obtain citizenship, a privilege whidi 
belonged exclusively to Moslems. 

This opinion derived from the study of the Capitulations of the 
continuous duration of subjection to the foi-eign prince is fully con- 
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finned by facts. Take, for example, the two following : Fii-st, there 
are hundreds, and probably thousands, of Italian and Austrian sub- 
jects now residing in the Ottoman Empire who are now under 
Austrian, French, or Italian rule, whose ancestors have been under 
such rule since the time of the first occupation of the Turks. Their 
sons and all other male descendants, as well as those of FrenchmeUi 
Germans, and others, have to leave Turkey to do their military 
service, and no suggestion ever seems to have been raised in any of 
their countries, that they or their ancestors have at any time ceased 
to be subject to the ruling princes of their respective countries. The 
second fact is that the Sublime Porte has never, so far as I am awai'e, 
in the whole course of its history, set up. the daim that any of these 
subjects or their descendants in any degree born in Turkey ought 
to be considered a6 Ottoman subjects. Such contention would never 
have entered a Turkish legislator's mind. 

Even under the Turkish Law of Nationality published in 1869, 
and in the official circular which accompanies it (which has the 
force of law), the old Turkish conception, of law is still shown. 
Until this law was promulgated no foreigner could become a Turk- 
ish subject unless he became a Moslem. The English and other 
Capitulations (for example, Articles 61 and 71 of the English Capitu- 
lations) provide that an Englishman who turns Mahometan may 
become a Turkish citizen, but Article 8 of the Law of Nationality 
(1869, vol. i, p. 7, Aiistarchi) stipulates that even when a foreign 
subject has been allowed to become a naturalized Ottoman subject, 
his children, who were minors at the time of his naturalization, 
shall not follow the condition of their father but shall remain 
foreigners, and the official cii*cular carefully explains : ' It is needless 
to add that Article 8 does not contain any derogation from the 
rights acquired by foreigners under the Treaties and does not autho- 
rize the Imperial authorities to violate any of the rules regarding 
them.' 

In other words, the latest expression of Ottoman law in regard 
to nationality virtually says, that while Turkey will allow a foreigner 
to acquire rights as a Turkish subject, she will not violate the rights 
of the ex-territorial colony by claiming that even his infant children 
shall follow his change of nationality. 

Turkey recognizes, and has always recognized, that foreign sub- 
jects and their descendants bom in Turkey are subject to the foreign 
prince who is the ruler of the special community to which such 
foreign subject belongs and are entitled to his protection. So alien 
indeed to the Turkish conception of nationality is the idea of 
a person of foreign origin or descent, though living in Turkey, 
losing his nationality that the Law of Nationality of 1869 provides 
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no means by which such person shall become an Ottoman subject 
without express authorization. In other words, he cannot become 
one by operation of law. He is unable extiere patriam. In presence 
of Turkish law he belongs to the nationality of the community in 
which he was bom, and birth on Turkish soil does not entitle him 
to be a Turkish subject. 

Of course, once it is conceded, as stated by the various authors 
quoted, that the resident in Turkey always preserved his nationality 
and was deemed to be resident and domiciled in the country to 
whose sovereign he was in subjection, his children were bom into 
the same ligeance as that to which he was subjected. 

It is interesting to note that it has always been the custom of the 
rulers of the various foreign colonies to require the registration of 
each subject, and Du Bausas, after discussing the various ways in 
which each nation has accomplished such registration, adds on 
p. 169 : * In accordance with French legislation as well as with that 
of Germany, one of the objects, or, if we may so express it, one of 
the functions of registration, is to prevent the loss of nationality 
resulting from the settlement {etablisiement) in a foreign country, 
especially in Turkey.' 

Fdraud-Qiraud (pp. 71-3) gives full particulars of this registra- 
tion. 

As an illustration of how completely the French consider that the 
children bom of Frenchmen in the Ottoman Empire belong to the 
French nation, I may quote Fdraud-Giraud, who states (p. 136) that 
an illegitimate child may be registered. 

Du Rausas points out that the French colony which possesses 
exactly the same rights, neither more nor less, as the English colony 
in the Ottoman dominions, has a constitution for the French citizens 
resident in the Ottoman Empire formed nearly two centuries ago, 
and remarks upon it (p. 391) : * The principle of this constitution is 
the organization of the French colony in the body of the nation. 
The " nation " is in each place {Sckelle) the French colony, but the 
French colony, when the fii-st ordinances were made, were merchants 
exclusively ' ; merchants, however, representing their wives and 
families. 

He then explains that this has now been considerably modified, 
but the * nation,' meaning by the term * nation ' the French citizens 
resident in the Ottoman Empire, still elect their deputies, as he 
points out on p. 395, and as I know of my own personal knowledge. 

Speaking of the result of this organization of French citizens in 
the Ottoman Empire in which it has never been doubted that the 
descendajits of French citizens owe allegiance to the nationality of 
their fathers, and form part of the ' nation/ he says on p. 400 : — 
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' There is thus an autonomy nearly complete of the whole mass 
of citizens, absolute submission of the individual to the central 
power. These are the two principles on which has rested for nearly 
two centuries the organization or the French colonies in the Levant. 
It is only just to recognize that the combination of these two 
principles has produced the happiest results ; jealous of its prin- 
ciples the nation has not abused them ; it has employed itself for 
the advance of its commercial interests.' 

F^raud-Giraud likewise, on pp. 68 and 69, gives full information 
on the 'Assemblies de la Nation ' in the Ottoman Empire, and points 
out that they in their collective capacity are regarded as a French 
colony furnishing the domicil required by French law for indi- 
viduaJs and partnerships, but all its members remain citizens of 
France. 

Two objections may be made to the proposition that the descen- 
dants of British subjects remain within the allegiance of the king. 

The first is : That English law differs from French and continental 
law generally in attaching more importance to the place of birth as 
giving rise to subjection and protection, while continental laws 
arttach less importance to birth and more to descent. Continental laws 
take up the position that nationaJity depends on descent, and that 
consequently the place where a citizen is bom does not affect his 
nationality. 

The second objection is that by certain statutes of George II and 
George UI it is laid down by implication that the descendants 
beyond the third generation of British subjects resident abroad 
shall be regarded as aliens. 

With reference to the first objection I have already pointed out 
the following facts : — 

That all the writers on the Capitulations are in accord that resi- 
dents in the Ottoman Empire who are the subjects of a foreign 
sovereign preserve their nationality and transmit it to their descen- 
dants so long as they continue members of the community in Turkey 
subject to such foreign sovereign. 

That the sovereigns of European States have had for upwards of 
three centuries the right by Treaty to exercise the functions of 
sovereignty over their subjects and their descendants residing in 
Turkey, and have exacted their services in war and have otherwise 
enforced their sovereign rights against them. That the rights 
acquired by European sovereigns, other than British, have also been 
acquired by the British sovereign. 

That there is no reason to doubt that the Sultan on the one hand 
and the Christian sovereigns on the other who were parties to the 
Capitulations contemplated the continuance of protection to the 
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descendants of the foreign subjects in favour of whom the Treaties 
wei'e made. 

That an uninterrupted usage of three centuries has allowed the 
descendants to be so protected and liable to the subjection of their 
respective sovereigns. 

If, therefore, the continental rule of testing nationality by descent 
applies, then such descendants remain in the allegiance of their 
ancestor. If the test, on the other hand, be the place of birth, then 
as British sovereigns have acquired; so far as their subjects are con- 
cerned, jurisdiction in Turkey, the descendants in question have 
been born on territory which, if not British, is territory upon which 
the British sovereign, by virtue of the Capitulations, has territorial 
jurisdiction for all that relates to personal statute. Into this ques- 
tion whether birth on the territory or quasi-territory gives a right 
to protection it is however unnecessary to enter, since the British 
king has acquired the same rights by treaty and capitulation as 
foreign sovereigns who regulate nationality by descent with little 
regard to place of birth. 

Stated in another way, the uninterrupted usage of three centunes 
(not to go back further) and the renewal of Capitulations based upon 
the mediaeval conception of law without any change or even 
attempt to change such conception, requires for its interpretation 
that account should be taken of the original conception. This was 
that the foreign colony should not trouble the ruler of the country, 
and that while its members might reside in the country they 
should have no right to become citizens of it, but that they should 
remain under subjection of their foreign sovereign as if the territory 
were his. Hence there arose no question as to whether the Capitu- 
lations covered the case of the descendants of such children or not. 
Both pai*ties accepted the position that for purposes of subjection, 
the foreigners were to be considered as in a colony belonging to the 
sovereign to whom they were subject. Hence there was no neces- 
sity to ask how the children of such residents continued their 
nationality. A French lawyer would answer that for all legal 
purposes they were born in France. An English lawyer foUowing 
the decision of the Pi'ivy Council in Abd-ul-MessiA's case would say 
that they could not acquire a Turkish domicil. For legal purposes, 
by this law also, their domicil must be considered as that of the 
country which they left. Both would agree that their residence in 
the Ottoman Empire did not cause them to lose their nationality. 

Stated yet in another manner, the British sovereign had agreed 
with the Sultan that for certain purposes and especially for purposes 
of personal statute, Ottoman territory should be considered with 
reference to British subjects as British territory. 



Oct. 1905.] Turkish Capitulations. 423 

This, however, leads to the second objection, namely, that by the 
statutes of George II (4 George II. c ai) and George in (i 3 Geo. III. 
c. 21) the descendants of British subjects bom abroad beyond the 
third generation shall be regarded as aliens. The plea against it 
is one of confession and avoidance. 

I admit, of course, that the British legislature may make laws 
limiting the nationality of the descendants of British subjects resid- 
ing abroad, and that it has done so. I admit that in ordinary 
European countries the Acts in question apply. They would be 
applicable in Turkey if the Capitulations did not exist. But the 
Capitulations are an agreement between the sovereigns of Turkey 
and England, that British subjects and their descendants shall 
remain under the ligeance of the king : in other words that they 
shall be covered by the legal fiction of ex-territoriality. 

To t^t whether the latter statement is correct we must refer to 
the signification of the word ligeance. The leading case on the sub* 
ject, as every lawyer knows, is that of Calvin (7 Co. Rep. 18 a). 
Allegiance is defined by Blackstone to be the tie or ligament which 
binds the subject to the king in return for the protection which the 
king affords to the subject. This is only what CalviiCs case sets out. 
Subjectio trahit protectionem and Protectio trahit subjectionem, Forsyth 
in his Cases and Opinions on Constitutional Law (p. 334) adds an 
important qualification. He says that allegiance exists wherever 
there is subjection and wherever /the British Crown has a right to 
grant protection. The British Crown has acquired such right. 
Other European sovereigns have the same right over their subjects • 
in Turkey, and reciprocally the subjection on their part is complete. 
The descendants of such subjects, as already stated, are compelled 
when subjects of a country where conscription exists to render 
military service. The British sovereign has never ceased to exer- 
cise his dejure and de facto right of protection and to claim subjec- 
tion. Hence such subjects and their descendants have always been 
in the ligeance of their king. 

The question then arises. Has Parliament by the Acts in question 
restricted the rights acquired by the sovereign in Turkey ? Was it 
the intention of these Acts to restrict such rights ? The answer is 
emphatically in the negative. Lord Selbome, then Sir B. Palmer, 
stated it to be 'his distinct and deliberate opinion that it was 
impossible to read together the two Acts just mentioned without 
seeing that the legislature as good as declared that all they intended 
by these Acts was to confer benefits and not to impose burdens upon 
the foreign-bom children and grandchildren of natural-bom British 
subjects ' (Cases and Opinions, p. 339). 

The position of British subjects residing abroad seems to have 
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been regarded in the following way. They continued to be British 
subjects, but a doubt was felt whether their children and grand- 
children bom abroad had the rights of British subjects and could 
therefore inherit real estate in England. Lawyers were not unani- 
mous in holding the view that they had no such rights, but the 
general opinion was probably that expressed by Forsyth that 
as the British king had not the right to protect his subjects residing 
in the territory of a foreign prince their descendants were bom out 
of his ligeance. Hence the Acts in question were passed to confer 
a benefit upon them as if they had been bom on British territory, 
though of course this benefit was limited to three generations only. 
The benefit conferred was however not needed for the descendants 
of British subjects bom in Turkey, because there the king had the 
treaty right and duty to protect his subjects and therefore their 
descendants were bom in his ligeance. Had the Acts in question 
been held to apply to Turkey, hundreds of British subjects would 
have been de-naturalized. Hence in adopting the statement of Lord 
Selbome, which is clearly correct historically, that the Acts were 
not intended to impose burdens on foreign-bom children, we see 
that there was no question of limiting the privilege of British sub- 
jects bom in Turkey and still less of detracting from the privileges 
which the sovereign, like his ancestors, had acquired by Capitulation 
of affording protection to the descendants of British subjects bom 
in Turkey. If there had existed a treaty between England and 
France (where mostly the person intended to be benefited by the 
Acts in question had been bom) by which it had been agreed that 
British subjects residing in France should retain their nationality 
and by which the British king should have the right to the subjec- 
tion of his subjects and his descendants ; if, moreover, for three 
centuries the descendants of such subjects had always been treated 
as British subjects both by France and by England, then the Acts 
in question would not have been necessary. But that is precisely 
the analogous case in Turkey. 

I conclude, therefore, by saying, that the Acts of George II and 
George III have no application to the descendants of Britii^ subjects 
bom in Turkey. 

The position of foreign subjects and their descendants bom in 
Turkey thus disclosed is a curious one. It is the result of the sur- 
vival into the twentieth century of a middle age conception. In 
the Ottoman Empire the foreign colonies are so many imperia in 
imperio. Taken together with their common Capitulations and 
their common usages they constitute one great colony whose rela- 
tions with the territorial ruler are limited by the same Capitulations 
as those which give them collectively and separately an independent 
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character. Each of them is regarded in legal fiction as part of the 
territory to which its members are subject. Their members could 
not, if they had wished, have become subjects of the Turk. like 
all early peoples the Turks were unwilling to gi*ant their precious 
rights of citizenship to outsiders. Christian foreigners on their 
part had no such desire. Both sides, therefore, agreed that these 
separate imperia should continue, that their sovereign should do with 
their subjects what they wished, even having over them the power 
of life and death. But they and their descendants were always to 
remain outside the pale of Turkish rule and the application of 
Turkish law, except in certain specific cases provided for in the 
Capitulations. That these various colonies have continued in exist- 
ence for three centuries, and some of them for four and a half, shows 
that the system has been practicable^ and no Western lawyer 
acquainted with the circumstances of Turkey and of the foreign 
colonists residing there, would seriously think of attempting to 
abolish the actually existing r^me of the Capitulations. 

Edwin Pears ^ 

^ Laio president of the European Bar at Conatantinople. 
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A CONSTITUTIONAL HISTORY OF HUNGARY \ 

THE people and country of the Magyars present some of the most 
interesting and perplexing problems within the range of 
European society. Although foreign to the Aryan nations sur- 
rounding them on all sides, and stubbornly holding their own in 
language and custom, the Magyars have succeeded in acquiring all 
the advantages of Western civilization. Their extreme nationalism 
may sometimes be a source of danger to themselves and of trouble 
to Europe, but it testifies undoubtedly to a most energetic racial 
individuality, and it is well worth while to try and understand the 
influences under which this small but efficient factor of European 
history was formed. The labours of a learned professor of the 
University of Budapest, Dr. A v. Timon, gives us a favourable 
opportunity to study the constitutional and legal aspect of this 
process. The large volume brought out in a German translation 
contains a store of conscientiously collected and well sifted 
information : it has evidently been a labour of love on the part of 
the author. Scholars of other nations have the more reason to 
welcome its appearance in an accessible form, as the tale of Hungarian 
constitutional progress sheds in many respects reflected light on the 
course of similar events in adjoining countries, especially in Germany 
and the Slavonic States. I should like to call the attention of the 
English public to some of the many suggestive points of this work 
without pretending to criticize it closely, as such a task would 
require a knowledge of the Magyar language and literature, which 
I do not possess. 

Dr. V. Timon's book is devoted to the history of Hungarian 
institutions from their earliest beginnings to the middle of the 
seventeenth century. It thus treats merely of the period of their 
formation ; but, as in the case of England, this early period has in 
many respects given a decisive bent to the whole subsequent course 
of events in this field. As regards the pedigree of the nation 
our writer follows Hunfalvy. The Ugro-Finnish cast of the 
language cannot be doubted, but the ethnographic ties lead to 
a broader basis and suggest a descent from a family in which the 
Finnish and Turco-Tartar elements were as yet indistinctly blended. 
From this common stem proceeded, in all probability, the Huns, 
Avars, Khasars, Bulgarians, and Eumans (Folovtsi). 

After tracing the Magyars in their earliest abode between Volga 

' Akos V. Timon, Ungarisohe Yerfassiings- und Rechtsgeachiohte, tibersetzt von 
Pr. Felix Schiller. Berlin, 1904. Puttkammer und Miihlbrecht. 
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and Ural, then in the country between Don and Dnieper (Constan- 
tine's Lebedia), and then again in the plains along the Dnieper, Bug, 
Dniester, Pruth, and Sereth (Etelkdz), Professor v. Timon sketches 
their primordial institutions at the hand of Constantino Porphyro* 
genetos and of Arabian trayellers. Let us notice in passing that the 
professor rejects as untrustworthy the account given by some of the 
latter in regard to a loosely constituted Dyarchy towering over the 
tribes: this account is explained as a misapplied trait borrowed 
fi-om a similar arrangement prevailing among the Khasars. 

However this may be, the decisive step towards the formation of 
the Hungarian State was taken, according to the account of the 
chronicles, in consequence of an express treaty between the tribes 
when they elected Arpad to the dignity of an hereditary duke. 
This version is fully accepted by our author, and the beginning of 
Hungary deduced from an ' Original Compact ' (Urvertrag), which 
is said to have given its stamp to the ancient constitution of the 
nation. The professor lays great stress, not only on the. particular 
points of this document, but on the foundation of public law which 
was thus laid for the Magyar State. From this moment he traces 
a deep contrast between the private interests and forces which play 
such an important part in the history of Teutonic States and the 
strong public union of the MagyaiB. The conquest of the present 
territory of Hungary, begun in 895 and completed in about five 
years, resulted in another express convention settling the division of 
the territory among the conquering tribes. This convention is said 
to have been worked out by a general assembly of Magyar warriors 
in Pusztaszer. We are reminded of the sweeping measures described 
and sanctioned by the Domesday Inquest, but our guide is careful 
to mark the peculiarities of this Hungarian 'Landn&ma': — 'The 
occupation of the land was not the exploit of a band of adventurers 
allied to their leader by the mere bond of personal allegiance, but 
the conquering expedition of the Hungarian people which had 
gathei-ed strength to act as one commonwealth, one nation' (p. 57). 

In such sentences and in a number of details we may clearly 
trace, not only the glowing patriotism of a Magyar looking upon his 
nation as a kind of chosen people, but the reflection of similar con« 
troversies between German writers, P. von Roth may perhaps 
be considered as the most celebrated and characteristic defender of 
the Teutonic race in regard to its political a];>ilitieS| but the wish to 
get rid of all imputationa as to a barbaric confusion between public 
and private interests runs through the writings of many other 
German scholars^. The Hungarian writer endorses entirely the 

^ Dr. Timon is enabled to give, in a note on p. 59, a curious recantation from one 
of the most conspicuous among the followers of Roth, namely, of R. Sohm. 

VOL. XXI. G g 
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verdict of the older French school, represented by Gaizot, which 
assigned to the Teutons the task of introducing into Europe the 
spirit of individual freedom, but made havoc of their daim to have 
created ancient commonwealths on the basis of public interests. 
This last turns out, according to Professor v. Timon, to be a native 
feature of Magyar political life. We must confess that the pro* 
tracted contest between the votaries of Teutonic and Romance 
political conceptions have given us a thorough distaste for these 
high-flown theories prompted by an ethnolo^cal psychology in 
which the bias of national antagonism is very clearly marked. No 
doubt the history of nations is partly derived from their psycho- 
logical traits, but these traits are much more complexthan the wide 
opposition between public spirit and private interests might lead 
one to suppose, and a good deal of what is commonly attributed to 
such traits turns out, on closer examination, to be the outcome of 
stages of development or of particular conditions subject to change. 
In the case under discussion, even if all the facts arrayed by 
Professor v. l^mon were accepted, one would hardly be led to the 
dubious conception of a < primordial compact ' or to tiie acknowledg- 
ment of a public spirit distinctive of liie Magyars as a race, but 
rather to the recognition of the fact that this nation was gradually 
educated by history to form a military State, which did not fall 
to pieces as some feudal monarchies, but kept to a certain extent 
united and conscious of its. racial isolation among Slavs, Germans, 
and Turks. How far the Magyars were helped by the dissensions 
and mutual hatred of their neighbours is a question to be settled by 
political historians, but we may be allowed to notice a few institu- 
tional points showing that their supposed peculiarity in regard to 
the formation of States is, after all, only a matter of degree. 

Our writer provides us himself with evidence as to the spread of 
feudal institutions among them (e. g. pp. 153 ff., 928 ffl), although he 
contends that their disruptive tendencies were checked by the sense of 
public duty. We need not challenge his statements, but it is worth 
while to recall to mind that the case of Hungary is by no means 
the only one in which the centrifugal forces were arrested by the 
requirements of a historical situation. This was conspicuously the 
case in England after the Norman Conquest. The establishment of 
William the Conqueror and of his successors was in a sense more 
thoroughly and more regularly feudal than the fabric of any con- 
temporary State, and yet it was held together by the sense of 
common danger and by efficient administrative institutions. On 
the other side of Europe the principality of Moscow arose under the 
pressure of the Mongolian invasion, and succeeded in obtaining the 
necessary concentration of territory in spite of various feudal 
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elements admitted into its structure. In a word the feudal arrange- 
ment of society is not incompatible with rude ideas of national unity 
and public requirements, although its consistent application would 
undoubtedly lead to disruption. I need not add that my strictures 
are directed, not against the important data collected to show that 
the Hungarian people was distinguished even at an early date by 
a considerable political ability and corresponding institutions, h\x\ 
against the attempt to stretch these observations to a kind of 
general antithesis between race and race. We hear quite 
enough of nationalistic pretensions in our modem world not to 
be desirous to set them up as clues for the philosophy of law and 
history. 

As the reader proceeds towards better known times the narrative 
gets to be more and more interesting. The pastoral practices of the 
early settlements in the vast plains are sufficiently reflected in the 
sources. It was thought necessary, for instance, to forbid villagers 
to migrate from their parish churches (p. 77). Traces of communa- 
listic management of land are connected with tribal and familial 
arrangements (p. 359 f.). The social divisions of the nation about 
A.n. 1200 are very characteristic. The upper stratum of society is 
formed by a numerous aristocracy of light horsemen constituting 
then,as well as afterwards, the most important arm of the Hungarian 
army. Their only duty to the State is military service in general 
levees — an oneious duty in those times of continuous and fierce war- 
fare. This class is distinguished by a position and sense of great 
independence, and the bulk of its members, who may be described 
as small squires, hold well together and defend their privileges 
against encroachments by the king and personal vassals. To the 
action of this militant class Hungary owes her charters of liberty, 
which are fit to be compared with the more celebrated English 
documents of the same kind: the Golden Bull of 1222 is the most 
important of these, but a number of statutes of the same kind were 
worked out by National Assemblies. 

The leading -part played by the military gentry reminds one of 
similar formations in Poland (the Shlakhta) and of the military 
republic of the Ukraine Cossacks ; but in the case of Hungary the 
aristocracy did not develop the unruly practices which caused the 
downfall of the Polish Commonwealth, and under somewhat similar 
circumstances called foi-th constant dissensions among the Cossacks. 
National feeling and monarchical influence kept the centrifugal 
tendencies in check at a most critical time, and helped to steer 
through the feudal period without a complete breakdown of political 
organization. 

Below the predominant group of the gdntiy we find a numerous 

Gg2 
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class of tributary freemen — freemen in private law, as they are 
termed by Professor v. Timon : they enjoyed a definite protection 
at law without possessing the political rights of the gentry. The 
burden of public and private taxation lay mainly on them, but they 
did not lapse into the same state of subjection as their western 
neighboui-s, the peasants of Germany and the villains of France and 
England. There were also downright serfs among the rural popula- 
tion, but they did not form a considerable part of it. Tributary sub- 
jection seems to have been the rule with the bulk of the tillers of 
the soil. It need hardly be added that most of these private free- 
men were mostly people belonging to conquered tribes, remnants of 
the Slavonic and Romance settlers of Fannonia. Their standing in 
the State, which reminds us of the Spartan n£pfeiKoi,led to a curious 
duplicity of administrative arrangements. While both the Magyar 
gentry and the common freemen were included in the great divisions 
of counties (comilatus)^ only the lower class was arranged in so-caUed 
^espan districts, territorial bodies of Slavonic origin (2upa, ^upans), 
ruled hyge9pans nominated by the king and representing his personal 
authority. 

A third group is formed by the burgesses of fortified towns, the 
johaggiones caslri, as they are termed by our authorities. It is 
interesting to notice, in view of Keutgen's and Maitland's theories as 
to the rise of towns, that these Hungarian compeers of German and 
English burgesses are undoubtedly a class primarily considered 
as defenders of fortresses and organized as special bodies of the 
army. They stand in close relation to the king. A good many of 
these jobaggiones were foreigners, mostly Germans, attracted by the 
privileges of walled towns. The course of economic development 
which made them traders and craftsmen is less apparent than the 
military side of their calling. 

The ecclesiastical establishment of Hungary was also marked by 
certain peculiarities. The Church of Borne looked on the Magyars 
after their conversion as a kind of advanced bulwark against the 
Eastern creed, and the popes were willing to strengthen this 
establishment as much as possible, even at the cost of a certain 
diminution of central authority. Their best means of action on the 
Magyar community was through the medium of national monarchy, 
and very wide rights of patronage were granted to St. Stephen and 
to his successor. They were also endowed with certain legatine 
rights, and although these privileges were to some extent lessened 
in course of time, still the king was always considered in Hungary 
as representing not only secular but also spiritual authority. This 
element of ecclesiastical influence, together with the growth of 
feudal land tenure, led to a temporary increase of royal power and 
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to the disruption of ancient tribal institutions. But the strengthen- 
ing of central authority resulted ultimately^ as in England, in a cleav- 
age between the institutional and the personal aspects of royalty. 
The dose of the Arpad dynasty and the beginnings of the Angevin 
house are marked by the appearance of a public law centred round 
the conception of a * Holy Crown/ which is nothing less than the 
materialization of natiomd union in one institution — the Crown as 
such. According to Dr. v. Timon this principle of public law 
is derired from the same fundamental idea of the common will of 
the nation which had given birth to the earlier idea of a national 
compact. Even if we doubt the soundness of a theory which sees 
in these conceptions the results of Magyar social psychology, there 
remains the important fact that the mediaeval history of Hungary 
shows a combination of royal power and aristocratic action some- 
what similar to that which prevailed in England, and led to so early 
a development of public spirit and public authority. 

The centre of gravity in Dr. v. Timon's book lies undoubtedly 
in his study of constitutional evolution. The chapters dealing with 
legal history proper are treated in a much more perfunctory manner. 
I should like to mention as especially suggestive to western readers 
the customary character of mediaeval Hungarian law. In its greater 
part it is not founded on statutes, and considered not from the 
point of view of rules laid down by the sovereign, but from that of 
a national custom declared by authorized representatives. In con- 
nexion with this fundamental fact we find the influence of Roman 
and canon law to be of secondaiy importance : the body of 
Hungarian law in the period under consideration is vernacular in 
form and contents. We must own to some disappointment in 
regard to the treatment of economic questions and of the legal insti- 
tutions corresponding to them. Such complex and impoi*tant 
subjects as land tenure, manorial organization, communal practices, 
are dismissed in a few sentences. The problems of ancient law 
which receive the best illustration. in the book are marriage and 
•dower on the one hand, the beginnings of ciiminal law on the other. 
It is to be hoped that in the new editions of this important work 
the treatment of private law will be brought up to the level of 
public law. But even should the writer keep to the track of Waitz 
and Sohm more than to that of Gierke and Heusler, he may rest 
assured of the gratitude of all those who are trying to trace the 
connexion between fundamental historical conditions and the 
machinery of institutions. 

Paul Vinogradoff. 
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REVIEWS AND NOTICES. 



[Short notices do not neoeasaxily exclnde ftiller review hereafter.] 



International Law : Vol. I, Peace. By L. Oppbkhbim^ LL.D. London : 
Longmans, Green & Co. 1905. 8vo. xxxvi and 610 pp. 
(i8tf. net.) 

This is a treatise on a large scale, whether we consider the number of 
questions, actually arisen or imaginable, which are passed in -reyiew, or 
the treaties and other documents which are noticed or referred to. The 
author has been proftMor ordinarius of law in the University of Basle, and 
is now Lecturer in Public International Law at the London School of 
Economics and Political Science (University of London). As such, he has 
evidently had in view both the scientific world and the needs of students 
aiming at a thorough knowledge of the subjects which they" take up, and 
not merely at such a knowledge of each as can be combined with that of 
other subjects in a course of education. We therefore find it natural and 
proper that he should have included topics belonging rather to inter- 
national affairs than to international law; for example, the fourteen 
noticed in the chapter on Unions Concerning Nan-poUfdcal IniereHs. Bat, 
this being so, consistency as well, as utility might have counselled a larger 
treatment of consular jurisdiction in the East than is met with in the 
three pages 479-81. 

The positions which Dr. Oppenheim has filled or fills, as we have 
mentioned, have combined to give to his work a special character, which 
is what we are always glad to trace in a book. In this case the character 
consists of the German mould in which the thought is cast, while the 
details coincide largely with those to which we are accustomed in English 
writings. The German thought is apparent in the learned doctor's habit 
of beginning his treatment of any thing by the conception of it, which in 
practice even more than in theory differs from beginning with a definition. 
It is apparent also in his continual struggle to give a deductive form as a 
backing to his statements of law, notwithstanding the frank admission in 
the first words of the book that * Law of Nations or International Law is 
the name for the body of customary and conventional rules which are 
considered legally binding by civilized states in their intercourse with 
each other.' In this, however, what qualification the word * legally ' is 
intended to import, in addition to that of being binding by custom pr 
convention, is perhaps not quite certain. On p. 8 it is said that ' law is a 
body of rules for human conduct within a community, which by common 
consent of this community shall be enforced by external power.' That 
pronouncement would make the legally binding character of international 
law consist in the common consent that the customs and conventions, in 
which we are told that it consists, shall be enforced by all available 
external power. And Dr. Oppenheim would then be in accord with most 
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English writers. But then it will also follow that a claim is not given by 
international law unless it is accompanied by a consent that the state to 
which it is given shall, in the last resort, enforce it by its own power. 
Only, if so, how are we to understand the pronouncement that *■ states and 
public opinion everywhere have come to the conviction that the clause 
re6(M sic stanlihua ought not to give the right to a state to liberate itself 
from the obligations of a treaty, but only the claim to be released from 
these obligations by the other parties to the treaty ' (p. 552) ? 

While on the subject of Dr. Oppenheim's general views, we will quote 
a criticism which he makes on the present writer, and which, coming 
from so learned a man, we would treat with the greatest respect. He 
says,' ' Westlake, I, p. 15, states custom and reason to be the sources 
of international law. Why he does not recognize treaties as a source I 
cannot understand, and I cannot agree to reason being a*source. Reason 
is a means of interpreting law, but it cannot call law into existence : ' 
p. 22. With regard to treaties, we fully agree with what Dr. Oppen- 
heim lays^down on the next page, namely that treaties as such only 
bind the parties, to them, ' so that, when law-making treaties are con- 
cluded by a few states only, the law which they create is parfievlar inter- 
national law. On the other hand, there have been many law-making 
treaties concluded which contain general international law, because the 
majority of states, including leading powers, are parties to them. General 
international law has a tendency to become untverjaZ, because such states 
as hitherto did not consent to it will in future either expressly give their 
consent or recognize the respective rules tacitly through custom.' Now it 
was only of the last, the universality of which depends, as our author 
himself points out, on custom, that we used the term ' international law,' 
his particular and general laws being to us contract. And as to reason, 
we did not limit the term 'source' as our author, does on pp. 20, 21. 
Much of international law was first adopted as binding on the ground of 
reason, or of Roman law regarded as written reason, and, although custom 
has since sanctioned it, we do not see the impropriety of still noting its 
origin. Besides, when our author justly observes that reason is a means 
of interpreting law, we would ask him whether much that passes as inter- 
pretation is not really embroidering, on the ground furnished by custom, 
further rules so obvious that a short familiarity with their statement 
causes them to pass into acceptance undistinguished from custom ? 

Coming now to Dr. Oppenheim's detailed treatment of his subject, which 
we have noticed as being rather English than continental, this may be 
seen in his reluctance to admit rules that are at all questionable — a 
reluctance apparently not unconnected with his exclusion of reason from 
the sources of international law. In not a few cases, as will be seen in 
some of the examples following, he is more cautious even than many 
English writers. On pp. 109, no, he lays down that 'no state has the 
duty to recognize a new state'; and adds that 'it is generally agreed that 
a new state before its recognition cannot claim any right which a member 
of the family of nations has towards other members.' On p. 122 he doubts 
whether the succeeding state must take over the debts of an extinct state, 
' when they are higher than the value of the accrued fiscal property and 
fiscal funds.' On p. 1 96 he denies the right of a state to punish foreigners 
for what they have done out of the country. On p. 213 he denies the 
duty of a state ' to repair the losses which foreign subjects have sustained 
through acts of insurgents and rioters.' On p. 229 he denies the right of 
outsiders, apart from contract, to the navigation of what are called inter- 
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natioDal iiTers, ' although,' he says, ' such a uniyersal rule will certainly 
be proclaimed in the future.' On p. 292 he denies the duty of a conqueror 
' to grant the privilege of emigration to the inhabitants of the conquered 
territory.' And it may be said generally that he ignores imperfect rights, 
what he contrasts with law being morality at large and not justice. 

On. p. 223 Dr. Oppenheim gives a remarkable instance of his tendency 
to restrict rights by denying the usque ad caelum doctrine, holding that all 
a state can claim in the air above its territory is that it shall * be allowed 
to control it and to exercise jurisdiction in it up to a certain height,' as 
yet undetermined. 

Lastly, Dr. Oppenheim has evidently perceived the truth that any 
teaching of international law which aspires to be useful must not ignore 
international politics. But we could wish that he had brought what he 
has to say on politics into better connexion with what he has to say on 
law. His most important passage on the subject is s. 51, at pp. 73-6, in 
which we are told that * five morals can be said to be deduced from the 
history of the development of the law of nations.' The first is that it is 
80 certain that an over-powerful state will try to disobey the law, that 
a law of nations can exist only if there is a balance of power between the 
members of the family of nations. We are not so pessimistic, and in any 
case we could not admit that an attack on a state, made with no other 
justification than an opinion that its relative power ought to be diminished, 
is allowed by any rule considered by civilized states to be legally binding. 
Then, under the third moral, we read that ' what international politics 
can do and should do is to enforce the rule that minorities of individuals 
of another race shall not be outside the law, but shall be treated on equal 
terms with the majority.' We certainly approve of what was done at the 
Congress of Berlin to enforce that principle (for so we would call it rather 
than rule) in the case of Rumania, and we should have approved still 
more if it had been done more effectually ; but there an opportunity was 
given by the emancipation of Rumania from Turkish suzerainty, and we 
can hardly think that the learned professor himself meant to teach that 
the principle ought to be pursued aggressively in the absence of justifying 
opportunity. 

In conclusion, we must pay our tribute to the great erudition of which 
Dr. Oppenheim h|is given proof, and by which those who use his book are 
sure to profit. J. W. 



A Brief Survey of Equity Jurisdiction : beings a series of articles re- 
printed from the Harvard Law Review. By C. C. Langdrll. 
Cambridge, Mass. : The Harvard Law Review Association. 
La. 8vo. 303 pp. 

Pbofessob Langdell has performed a feat which must be difficult enough 
in any jurisdiction, and in this country would hardly be possible. He has 
made an analysis, apparently exhaustive, of the justice administered by 
courts of equity, considered apart from local statutory powers and amend- 
ments, whether in matter of substance or of procedure, and of the methods 
by which its results are worked out. The student is assumed, it seems, to 
know in a general way the history of the Court of Chancery, and to have 
read (as he certainly ought to have read) Prof. Langdell's own classical 
* Summary of Equity Pleading,' to which the present writer was introduced 
many years ago, at a time when few lawyers here had yet heard of the 
learned author's work, by a colleague too early lost to the profession, the 
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late Mr. Gustayus H. Wald. A reader not so prepared would find this 
book difficult and even mysterious ; and we should hesitate to recommend 
it to young English lawyers who are still toiling to comprehend our 
practice under the Judicature Acts. But those who have mastered the 
needful tools of their craft, are not content to rest in a mass of empirical 
details, and are possessed of so much English legal history as will enable 
them to keep the fundamental points constantly before them, will find no 
more illuminating companion in their hours of leisure than Prof. Langdell. 
There are plenty of more easy-going ones; but the high saying of Spinoza, 
* omnia praeclara tam difficilia quam rara sunt,' is as true for jurisprudence 
as for metaphysics. 

The Tery first sentence is, as we should expect, pregnant: 'Equity 
jurisdiction is a branch of the law of remedies/ And it is in principle 
absolutely true. Yet the Court of Chancery did undoubtedly create a body 
of doctrine to which the name of substantive law cannot be denied. All 
equitable jurisdiction and remedies were in their origin extraordinary. 
The king was bound to do justice to his people; he had appointed 
ordinary means, but his reserved power was invoked when those means 
broke down. Overbearing lords and rich men used violence, intimidation 
and corruption to frustrate the common process of the courts (hence a large 
class of early petitions in Chancery which to the modem pleader's eye 
would be hopelessly demurrable for want of equity); or that process 
failed, in the circumstances, to give the ' your poor orator ' an adequate 
remedy; or, although the king's judges could and did dispense good legal 
justice on the materials properly before them, there was an unconscientious 
abuse of legal right such as the law never intended to promote. All these 
reasons for special interference, it need hardly be said, were themselves 
capable of being strained and abused, and we need not suppose that the 
charges brought against the Court of Chancery were wholly due to un- 
worthy professional jealousy. " Be that as it may, the Chancellor's juris- 
diction could survive, under a constitutional government,only by becoming 
as ordinary and regular as that of the common-law courts ; and when 
the controversy came to a head, it was justified expressly on that ground. 
Equitable remedies were still discretionary, but the discretion was judicial ; 
and under cover of the remedies an elaborate system of rights unknown or 
imperfectly known to the Common Law was developed. Hence modern 
equity could not avoid an internal element of conflict ; its right to exist 
was derived from the royal prerogative of supra-legal justice, but English 
institutions had no room for any justice, though it had been not of arch- 
bishops but of archangels, that was not according to some kind of law. 
With so much danger on both sides, of confounding principles in search of 
absolutely right particular decisions, or of spoiling equitable doctrines by 
incongruous imitation of legal formalism, it was not surprising that equity 
sometimes went astray. Prof. Langdell may have failed, here and there, 
to extract the required dogmatic uniformity from his materials without 
some critical violence. If he has, it is because a logical solution was not 
in the materials at all, and under those unique historical conditions could 
not be. 

Meanwhile enlightened common-law judges, reinforced by cosmopolitan* 
ideas derived from the school of Grotius, adventured themselves in the 
course of the eighteenth century to recover some of the ground which the 
timidity of their predecessors had lost, and to redress the balance by the 
conquest of new provinces. Their achievement was great ; for the natural 
affinities of the law merchant were with equity, and Lord Mansfiell's 
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enterprise, which nowadays we cannot praise too much, was denounced by 
Junius as unconstitutional. No chapter in the history of our law is of 
greater interest and consequence. But this does not fall within the scope 
of Prof. Langdell's exposition. 

Articles IX and X, on the classification of legal rights and wrongs, 
deserve the careful attention of eyery one interested in ' general juris- 
prudence.' The proposed substitution of the terms ' absolute ' and * relatiye' 
for in rem and in personam has much to recommend it : we are not pre- 
pared to say offhand that no speculative objection can be found; but 
none occurs to us at present. Article V, where a distinction is established 
between a suit for an account properly so called and a suit founded on 
' equitable assumpsit/ is a brilliant example of Prof. Langdell's method, 
though the topic will seem, in this country, pretty remote from our modem 
practice. There is one complaint we must make. 'Every good man 
could wish,' as Serjeant Arabin said, for a table of cases and an index. 

P.P. 



' De VahuM des droits. Par Louis Jossbband. Paris : Arthnr Rous- 
seau. 1905. 8vo. 89 pp. -f I leaf. 

Pbof. JossEBAin) of the University of Lyons discusses a speculative 
question in a manner which would hardly be possible under our cen- 
tralized system of judicial authority, though something like it is possible in 
America. Have courts of justice an inherent discretion to refuse to give 
effect to a legal right when it appears that the party invested with the 
right is attempting to exercise it in bad faith ? or must we deny this and 
say that, if and so far as judicial notice is taken of such abuse, the party's 
conduct is treated as a substantive wrong? The opinions of learned 
Prench writers are divided. M. Josserand maintains the affirQuative. 
With us a simple problem, as he rightly sees, is raised in a somewhat 
different form. We ask how far the consideration of motive enters into 
the limits set to individual freedom of action. What M. Josserand says 
about the tlnglish doctrine is so far right that the Ck>mmon Law is averse 
to the discussion of motive, especially where rights of property aro con- 
cerned. This is said to be a logical consequence of English individualism, 
and so it may well be. But we may point out that unwillingness to 
commit so large and delicate a discretion to juries is hero, as it has been 
in several branches of our law, a factor of some importance. M. Josserand 
says of his own theory: 'elle autorise et oblige le juge a des recherohes 
d'intention extremement delicates.' If thero wero juries in civil cases in 
France, would he feel confident about their application of it? It may 
also be observed that the doctrine is modified in practice by judicial dis- 
cretion as to costs and the measuro of damages. Nuisance, again, is in 
its essence an abuse of legal right ; it is a mero accident if it happens to 
include a trespass. And nuisance is a protty old head of the Gonmion Law, 
though much developed even within living memory. Further, M. Josserand 
is probably not acquainted with the history of our equity jurisdiction, and 
small blame to him, for curront textbooks have done little to make it 
clear to foroign students. One of the main objects of the Court of Chancery 
was precisely to counteract * le triomphe eclatant du tummum jus.' The 
power of restraining the defendant in equity, who as plaintiff at law had 
obtained a perfectly valid judgment, from making an unconscientious use 
of it, was exercised by the Chancellors in the name of the king's higher 
justice, disputed by the common-law judges, and finally affirmed by King 
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James I. Undoubtedly the rules of equity became, in the course of the 
eighteenth century, as fixed as those of the Common Law. This was only 
to be expected. Counsels of judicial discretion inevitably tend to harden 
into rules of law; this is not speculation but demonstrable historical fact, 
and the school represented by M. Josserand seems hardly to give enough 
weight to it. Still, the capabilities of the process are not exhausted. We 
have now a settled and elaborate doctrine as to the duty of a purchaser of 
land to observe (not to perform actively) restrictive obligations as to the 
use of it undertaken by his predecessors. This doctrine is wholly founded 
on the jurisdiction of courts of equity to restrain unconscientious as 
distinct from illegal conduct, and its extent and limits can be understood 
only with reference to that principle. Two generations ago it was still 
novel. M. Josserand, however, seems to limit the conception of ' abus des 
' droits ' to deliberately mischievous acts. It was fortunate for English 
jurisprudence that such was not the doctrine of the Court of Chancery, 
though, for anything we know, there may be good reasons for it in France. 
Our author disputes valiantly and courteously with two eminent French 
lawyers whom we are happy to count among our learned friends beyond 
seas, M. Esmein and M. Saleilles. Only a reader thoroughly versed in 
French law and practice would have any right to pronounce which of the 
several opinions is the better. The purpose of this brief and imperfect 
discussion is to show that followers of legal systems having different terms 
and different machinery may be a good deal nearer to one another in 
practical results and even in fundamental ideas than would appear at 
first sight. F. P. 



Dixon^i Law of the Farm^ inclading the Cases and Statutes relating to 
the subject and the Agricultural Customs of England and Wales. 
Sixth Edition. By Aubrey John Spencer. London : Stevens & 
Sons, Lira. 1904. 8vo. xxxviii and 806 pp. (a6«.) 

Dixon's Law of the Farm was originally published in 1858, is now in 
its sixth edition, and is one of the most successful and generally useful of 
the books that deal not with a particular branch of the law, but with the 
whole of the law that is likely to be of use to a particular class in the 
community. The farmers are a very well defined class who have in their 
daily life to act according to principles of law, the discovery of all of 
which in their proper places would need a respectable library, and to 
have these subjects treated within the limits of one volume is a great con- 
venience. Under these circumstances it is hardly necessary or desirable to 
attempt a detailed review of the book, but rather to offer some suggestions 
as to the ways in which future editions might be improved. 

In the first place there is the Index of Cases. This merely gives the 
name of the case and the page in the body of the book on which it is 
referred to. The only references given too are to the old 'authorized' 
reports, the Law Reports, and the Law Journal Reports. Now this is a 
book that is essentially one for the use of the country solicitor, who has 
probably only one series of reports, and not necessarily either the Law 
Reports or the Law Journal. We would therefore very strongly suggest 
that it would be a great improvement if the Table of Cases gave the name 
of the case, and references to every report in which the case is to be found, 
and that in the body of the work the names only of the cases should be 
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cited. As there are no footnotes, but the cases are cited in the body of the 
text, this would have the additional advantage of making the book much 
more pleasant to read. 

A word also as to the general style of the book. As the author stated 
in his original preface, he ' in writing it, endeavoured, as much as possible, 
to preserve the connection between the cases in each of the branches of the 
subject, and to show how one governed or modified the other. The facts 
of the leading ones have been fully sketched out ; and I have also quoted 
pretty diffusely from the judgments of the Bench.' We do not for a 
moment wish to quarrel with these principles, the diffuseness of quotation 
is a great advantage in a book meant to be used far from law libraries, 
but the standard to which one expects a \B,\i book to attain has greatly 
altered for the better since 1858. We cannot help thinking that if the 
farmer himself, instead of his legal adviser, referred to this book he would > 
not find it too easy to understand. . We confess to a great prejudice in 
favour of books arranged in the order of a code. By all means retain the 
quotations, but let the leading principles of the law be clearly stated, if 
possible with the assistance of larger type, and the facts of the cases and 
the extracts from the judgments placed as illustrations of those principles. 
There is another side to this question, and the learned editor might reply 
that his duty was to alter the author's text as little as possible. There is 
not, however, the sanctity about the text of a legal treatise that there is in 
the case of a classic, and we venture to think that a revision that would 
make the work clearer to read and easier to refer to should be carried 
out. 

There is one serious omission that we have noticed in the work, viz. 
that no reference is made to the powers of the County Councils to make 
byelaws, nor to the byelaws that they have made. For instance, a very 
important everyday matter for the farmer to consider is the question of 
the lights that his various vehicles must carry at night, yet the chapter on 
Highways tells one nothing of this matter, nor are ' Byelaws ' or ^ County 
Council ' referred to in the Index. It would be of considerable utility to 
have a summary of the various byelaws made by the different County 
Councils set out in an appendix, in the same way as the agricultural 
customs are dealt with, or if this would be too large an undertaking at 
any rate references should be given showing where they can be found. 

A very valuable feature of the book is Appendix II, giving the agri- 
cultural customs or the * customs of the country ' for England and Wales. 
Some considerable care has been taken by reference to later publications 
to bring the account of these customs up to date, but possibly the summary 
might be improved by reference to eminent agricultural valuers in each 
district. We have only examined in detail the custom of Glamorgan, and 
found only one error of any importance. This account of the customs is, 
as the editor states, the ' most complete in existence,' and in order to take 
every precaution against inaccuracy we think it might be worth while to 
carry out the suggestion w£ have made. 

A few minor errors we have noticed, but they are hardly worth men- 
tioning in a review. We should like to add that we do not offer these 
observations in a carping spirit, but rather with the idea of suggesting 
some improvements in what is undoubtedly an excellent and conscientious 
piece of work. H. J. R. 
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Kerr on Beeeivers. Fifth Edition. By William Donaldson Rawlins, 
K.C. London : Sweet & Maxwell, Lim, Toronto : The Carswell 
Co., Lim. 1905. La. 8vo. xxxv and 360 pp. (10*.) 

* Eebb on Receiyers * is a work which is too well known to require the 
full title-page description of it as a book on * The Law and Practice as to 
Receivers, appointed by the High Court of Justice or out of Court.' 

Mr. Kerr has died since the fourth edition was published, but the con. 
tinuation of the work has fallen into most able hands. The expectation 
that Mr. Rawlins would greatly improve the old book has been fulfilled. 
He has added a new chapter dealing particularly with the topic of 
receivers appointed out of Court. If one may venture to offer a suggestion 
to such an able and experienced writer and editor, it is that in his next 
edition he will add some forms. F. E. 



A Practical Guide to tie Law 0/ Patents. By Hakky Baird Hbmhinq. 
London: Waterlow & Sons, Lim. 1905. 8yo. x and 192 ppt 
{6s. net.) 

Mb. Hemming is the able son of an able father, and he inherits, or at 
any rate possesses, his father's gifts of accuracy and clearness. This small 
book, which, if encouraged, will swell in proportions, has special reference 
to the Patents' Act, 1902, and the Patents' Rules, 1903 and 1905, but it 
is by no means confined to these topics. The author, besides discussing 
the policy and effect of the Act of 1902, gives a short history of the law of 
patents, and tells us what the nature of a patent is, and how to obtain 
not only a patent but a valid one. A separate chapter is devoted to the 
Act of 1902, which, as pointed out, first ' institutes an official examination 
of specifications previously published in the United Kingdom within a 
limited period for the purpose of ascertaining whether an invention for 
which a patent is claimed has been anticipated,' and secondly, ' amends 
the law relating to the granting of compulsory licences in the case of 
obstructive patentees, and provides for the revocation of the patent in 
extreme cases.' 

Mr. Henuning has succeeded in writing a readable book on such a sub* 
ject, and he has done this clearly and without sacrificing the accuracy to 
which we have alluded. F. £. 



Lectures on tie Relation between Law and Public Opinion in England. 
By A. V. Dicey, K.C. London : Macmillan & Co., Lim. 1905. 
8vo. XX + 503 pp. {10s. 6d. net.) 

Pbotbssob Dioet's latest work, as was only to be expected from the 
author of the ' The Law of the Constitution,' is one of the most important 
among recent publications. But it is more : it is a delightful book. In 
design it is an account of the 'relation between a century of English 
legislation and successive currents of opinion'; in substance it is an 
analytical history of the nineteenth century from a special point of view, 
of such importance that no serious student of the time, whatever the 
precise object of his study, will be able to neglect it. That is further to 
say that, although it dbuld not have been written except by a lawyer of 
rare learning and judgment, it is more than three parts historical and 
political, and peculiarly legal only in its illustrations. And since both 
the subject and the method of treatment afford great scope for general 
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reflection, we liave tbe result that this volume, written with a precise use 
of language which is an admirable correctiye to the current practice of 
authors, is in some sort a storehouse of political wisdom where it is very 
pleasant to linger. 

After a preliminary discussion of the general characteristics of legislative 
opinion and its relation to actually created law, and of the influence of 
democracy on both, stress being laid on the fact that laws create opinion 
as much as opinion laws (pp. 1-61), we come to the central theme of the 
work, which is Benthamism : its rise after the conservative optimism of 
Blackstone and Burke, and its decline before the advance of Socialism, or 
as Mr. Dicey prefers to call it, Collectivism. This occupies six chapters 
(pp. 62-309), four of which contain undoubtedly the most brilliant part 
of the book. These are the chapters on the Period of Old Toryism (pp. 
70-124), the Period of Benthamism or Individualism (pp. 125-209), the 
Growth of Collectivism (pp. 210-57), ^^^ ^^® J^ht of Collectivism to 
Benthamism (pp. 302—9). The tremendous forces ranged in opposition to 
reform, the exaggerated satisfaction with English institutions and the 
terror of Jacobinism that supported them; their decay; the inventive 
genius, the withering criticism, and the immense authority of Bentham 
himself; the universal acceptance of his ideas by all who were capable of 
influencing legislation; their preponderance for many years and the 
results they accomplished ; the changing conditions of the times ; and the 
abandonment of individualism for socialistic ideas : this is the range of 
the subjects here treated with the greatest skill and distinctness, and 
pointed by apt illustrations, as, e. g., where the growth of socialist ideas 
is disclosed in the careers of Harriet Martineau, Cb&rles Dickens, and John 
Stuart Mill (pp. 413-30). But for Mr. Dicey's deftness the number of 
persons and opinions that cross his pages might be confusing, but is never 
so. The Money-lenders' Act, 1900, comes in for several covert hits (pp. 17, 
33, 44). It is interesting to find a tribute of serious praise paid to Paley as 
a thinker, and more favourable comment made on Austin's work than has 
lately been the fashion (jHissim), Here and there objection may be taken 
to a statement. The Puritan rebellion of 1642 was, says Mr. Dicey 
(p. 82), a conservative movement of which Coke was the legal hero; but, 
though Coke's ideas certainly furnished the armoury of its earlier years, it 
may be doubted whether this was so after the ascendancy of Pym and 
Cromwell, when the Puritan pamphleteers plunged into revolutionary specu- 
lation of every description. The history of Charles II's and James II's reigns 
offers a parallel to the combination of legal stagnation and intellectual 
activity noted (p. iii) between 1800 and 1830. Mr. Dicey marks tbe 
limits of bis work when he says (p. 18): 'With the individualism which 
all but demands the abolition of the National Post Of&ce, we need trouble 
ourselves as little as with the socialism which advocates the nationalisation 
of the land' ; but in places seems inclined to overstep them with regard to 
the latter. 

Two chapters towards the end, on Judicial Legislation (pp. 359-96) and 
Counter- and Cross-Currents of Legislative Opinion (pp. 310-58), contain 
further matter of great interest. In the former the example of the effect 
on parliamentary legislation of the judge-made law as to property of 
married women from 1800-70 (pp. 369-93) is especially noteworthy. In 
the latter, virtually a survey of ecclesiastical legislation from 1830 to 1900, 
and in the analysis of the fundamental similarity between Benthamism 
and Evangelicanism (pp. 397-407), it may be thought that Mr. Dicey is at 
his best ; for he is master of a peculiar power of clean dissection to which 
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ecclesiastical affairs in England are rarely subjected, and though he is 
always sympathetic, he is not incapable of seasoning his sympathy with a 
little raillery. 

Of that part of the book directly concerned with Socialism the most 
illuminating portion is the short chapter, already mentioned, on its debt 
to Benthamism, which is shown to be surprisingly large. For Bentham 
discovered the principle of utility as a practical reforming power, though 
the Schoolmen, and among them our brilliant countrynitan, William of 
Ockham — quite unknown to Bentham — had appealed to 'communis utilitas' 
as early as the fourteenth century. Benthamites turned Parliament into an 
active legislatiye machine, and Benthamism bequeathed a habit of rapid 
and continual law-making without which socialistic ideas could achieve 
nothing. Less satisfactory is the treatment, in the Period of Collectivism 
(PP« 258-301), of those ideas themselves. Mr. Dicey throughout, as is per- 
fectly fair, points a warning finger at coUectivist extremes (e.g. pp. 256, 
293, 295), as also, be it said, at those of individualism, enforcing his own 
cautious judgment against fixed political maxims by a weighty quotation 
from Jevons (p. 443). But of socialism in general, as of compulsory 
education in particular (p. 277), he implies that as its main end ' It aims 
at the equalization of advantages' (e.g. pp. 274, 294), attributing thereby 
an individualistic ideal to socialism, whose object is surely not to benefit 
any individuals or any class as such, but rather to attain the greatest social 
efficiency and prosperity by saving the waste caused by cripples in body, 
mind, and purse. 

In one passage alone Mr. Dicey indulges in the luxury of confusion. 
He rightly offers the growth of Imperialism as an instance of 'the 
apotheosis of instinct,' and then proceeds to find a utilitarian basis for 
it (pp. 453-5). But the only intelligible meaning of the modern term 
Imperialist is one who prefers on grounds other than those of utility the 
existence of large to that of small states, and their aggrandizement to their 
diminution. The infiuence of Mahan, an analyst who discovered a principle 
of military history, is totally different from that, classed with it by Mr. 
Dicey, of Kipling, a writer who appeals exclusively to the ancient and 
ordinary passion of self-glorification. The distinction which Mr. Dicey 
overlooks is that a man might desire the maintenance of the British 
Empire for reasons suggested by Mahan's thesis, e. g. the necessity of 
maintaining coaling stations in all parts of the world for the protection of 
British commerce, and at the same time repudiate the desire, which the 
author of 'The Seven Seas' has so successfully boomed, for seeing large parts 
of the map coloured red. The latter sentiment has always found an echo 
in British breasts and was, for instance, the cause of the War of Jenkins' 
Ear. 

The distinguished author assures us that his work is but a collection of 
lectures. It is a book destined, if we are not mistaken, to have a profound 
political influence in the near future. By showing unanswerably, and 
better than has been shown by any socialist, how far the standpoint of 
modern social reform has shifted from the position of philosophic radicalism, 
how the aspirations of dissenters are but a survival of a long since ex- 
hausted wave of general public opinion, how the watchwords by which 
the officials of individualist liberalism still steer their course are but as 
disused lighthouses stranded by the retreat of the sea, it will, quite as un- 
intentionally, turn as many men Tory Socialists as were turned home- 
rulers by 'Leaders of Public Opinion in Ireland.' All who are without 
opinions of their own, and all who think it a reproach to hold opinions 



442 The Law Qtmrterly Review. [No. Lxxxir. 

abandoned by the majority, will, on reading * Law and Opinion/ realize 
that the moment has come to worship the ascendant star of Socialism. 
But by its exposure of the sophistry that underlies all political panaceas it 
must arm all among them who are capable of candid reflection against the 
Tigorous charms of many Fabian fallacies. 

It only remains to add that an appendix contains five excellent notes, 
that on the Right of Association, which contains a comparison of the 
deyelopment of the law on this subject in England and in France, and 
that on judge-made Law, which incidentally explodes the popular notion 
that judicial legislation cannot exist in countries such as France, where 
the law is reduced to a code, being the. most important. On the last 
point we may record the remark of a French judge made in conversation 
some years ago : * It is all very well,' he said in effect, * to say I am not 
bound by decisions. But if I know that my judgments are appealable, 
and know the line which the Court above will take on the case, is it likely 
that I shall give a judgment certain to be reversed ? ' 



Company Law: A Practical Handbook for Lawyers and BimneM Men^ 
By Francis Beaufort Palmer. Hfth Edition. London: Stevens 
& Sons, Lim. 1905. La. 8vo. liii and 619 pp. (12*. 6rf.) 
Most lawyers and very many commercial men are acquainted with 
Mr. Palmer's useful works on Company Law, and therefore it is perhaps 
unnecessary to state that the book of which the fifth edition is now before 
us must not be confused with the author's larger three- volume work, 
which is known as * Palmer's Company Precedents.' * Company Law ' is 
a smaller book, which in its inception was the outcome of the author's 
lectures on the subject delivered in 1897 at the request of the CouncU of 
Legal Education. The fact that in eight years it has reached a fifth 
edition is some guarantee that the book supplied a want much felt. 
Although useful to lawyers and commercial men, it is ]par excellenee the 
company- law book for students. The present edition has been brought 
well up to date, and quite deserves the reception which has been accorded 
to previous editions. 



ArcAbol^s Pleading, Evidence, and Practice in Criminal Cases. Twenty- 
third Edition. By William Felden -Craibs and Guy Stephenson, 
London: Sweet & Maxwell, Lim., and Stevens & Sons, Lim, 
1905, 8vo. cxxx and 1440 pp. (35*.) 

The main body of Archbold may now be regarded as beyond the reach, 
or at any rate outside the domain of criticism, and the editing of it has 
been, and is, so uniformly excellent that there is little scope for criticism 
of any particular edition in the long procession of editions, which extends 
now over some eighty years. Since the previous issue in 1900 criminal 
legislation has not been especially fertile, but such legislation as there has 
been appears to be adequately treated. The editors have devoted their 
energies, in addition to bringing their work up to date (and this they 
seem to have done up to the very moment of going to press), to re-writing 
certain portions which appeared to require re-writing. Their prophecy 
in the last edition that high treason would probably be resuscitated as a 
practical crime, has been justified by the mock-heroic proceedings against 
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Colonel Lynch, and that case is referred to on no less than nine occasions. 
On seeking to find it, however, by consulting the Index under * Treason I, 
High, by British subjects abroad,' we at once ran up against a wrong 
reference (909 instead of 929). We have not found another. In their 
notes on treason the editors have now embodied a good deal of the 
material which was collected by the Crown for Lynch's case. It is a 
good thing they have done so, since it happened that there was no 
opportunity for using the greater part of it at the trial itself. But is it 
necessary to refer to a celebrated character as Mr. Prynne ? 

In the treatment of the subject of trials at bar, reference might have 
been made to Anderson v. Gorrie^ 10 T. L.R. 383. The statement of the 
reason why the Attorney-General did not demand a trial at bar in 
B, Y. Lynch is not quite clearly expressed. The editors might have added, 
as another recent instance of trial at bar, West Band Central Gold Mining 
Co. Ltd. V. R, [1905] 3 K. B. 391, where such trial was demanded and 
obtained by tlie Attorney-General, though we think that, strictly speaking, 
the hearing should (and would) have been by the Court in banc on demurrer, 
and no demand of a trial at bar was necessary. 

Another part of the book which has been rewritten is the section on 
Libels reflecting on the Administration of Justice and Contempt of Court, 
and important additions have been made to the portions dealing with 
Disorderly Houses and Lotteries. 



Corps de Droit Oltoman; Rtcueil des Codes, Lois, et Actes les plus 
importants du Droit IntSrieur et d£tudes sur le Droit Coutumier 
de P Empire Ottoman* By George Young. Oxford: at the 
Clarendon Press. 1905. 8vo. Vols. I-III. xxxivand 117 1 pp. 
(£a 17*. 6rf. net, cloth ; £a 12s. 6d, net, paper covers.) 
This work is intended to being seven volumes. The first three are now 
ready. Its object is to give a collection of the various decrees and orders 
which, apart from purely Islamic law, are in force in the Turkish Empire. 
The religious law of the Sheri^ of which the ultimate source is the Koran, 
is the dominant law in all Mahometan countries, but in nearly all of them 
it has been found necessary to supplement it by legislation. The law of 
the Koran even in the lifetime of the prophet was found to require ex- 
planation. Cases were submitted to an assembly of more or less learned 
men, and their decisions (always supposed to be in accord with the Koran) 
became leading cases. At an early stage after the prophet's death con- 
siderable portions of the Roman Pandects were incorporated into the 
sacred case law. The practice indeed of submitting hypothetical cases to 
the decision of a religious council (at the present time, that of the Sheikh- 
ul-islam) has never been lost. Every week such cases are submitted, a 
small fee is paid and a decision obtained which can be produced in a law 
court. The decision or fitva is in form only an answer to the hypothetical 
case submitted, the names being those of fictitious persons. The practice 
is one of several curious legal survivals in Moslem jurisprudence from 
Roman times, and will recall the responsa prudentium, the ' answers of the 
learned in the law,' which were given in the New as well as in the 
Elder Rome. 

It was in this way that the religious law was supplemented so as to 

become a workable system. Further legislation, however, became necessary. 

In all cases the Moslem claims that such legislation must be in conformity 

with the teaching of the Koran. As in Turkey the sovereign claims to be 
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Ebalif, or the religious chief of Islam, little opposition has been met with 
in putting such legislation into force. Though, theoretically, the law of 
the Koran must prevail, yet in many instances customs have grown up 
which are in violation of the Koranic laws. For example, the Koran 
provides for divorce, but divorce is almost unknown and formal repudia- 
tion has taken its place. It is probably the legal recognition of this and 
many other customs unknown to Islamic law which has induced Mr. Toung 
to speak of a large portion of the body of law administered in Turkey as 
customary law. The term is not altogether happy, because, as these volumes 
show, the greater part of the law in question consists of laws in various 
forms which have no relation to custom and certainly do not derive their 
force from it. 

Nevertheless, for those who wish to be acquainted with the law pre- 
vailing in Turkey such a book as the present is a necessity. It may be 
said at once that for the ordinary English lawyer it can have but little 
interest, but for the lawyer practising in Turkey, for the diplomatist or 
the Ck>n8ular Service, it is invaluable. It is the simple fact that no such 
complete collection of the laws in question has ever been made. It is not 
of course a nummary of all Turkish law. Even when the work is complete 
it will take no note, except incidentally, of either the Turkish religious law 
or of the Capitulations. But while there are works on these subjects 
which are easily procured, the seeker after information on the scores of 
questions dealt with in these volumes has hitherto had to hunt for them in 
Turkish newspapers, circulars and more or less known books, of which 
Aristarchi's 'Legislation Ottomane' is the best known. Mr. Young has 
been able to consult the archives of the British Embassy at Constantinople 
and other sources of information not open to the public, and so far as can 
be judged from the three volumes now produced he has made excellent 
use of his opportunities. The work is not one which can command a 
large sale, but it is a credit to the Delegates of the Clarendon Press that 
they have been ready to produce it, and to a secretary of the British 
Embassy that he has had the courage to tackle a task of quite unusual 
difficulty. 

Tie Law and Practice in Divorce and Matrimonial Causes. By Arthue 
GwTNNB Jeffreys Hall. London: Butterworth & Ck>. 1905. 
8vo. Ixxxvii and 1371 pp. (35*. net.) 

This book contains a lot of law and a lot of practice. Its arrangement 
is different from that of the ordinary textbook, inasmuch as it is alpha- 
betical. To describe the arrangement we cannot do better than use the 
author's own description. He says : ' In the various articles, which are 
placed in alphabetical order, the Law and Practice relating to the 
subject dealt with are summarized, and beneath each article is appended 
a chronological digest of the leading cases decided by the Court and its 
ecclesiastical predecessors. A cross-reference index precedes each article, 
and each article is broken up into sections in order to facilitate cross* 
references.' 

To give an example, one article is on the subject of 'Abusive Language.' 
After the cross-reference index, the sections commence, and the first is as 
follows : * Mere words alone, however galling, blasphemous, or disgusting 
(/), or even a charge imputing incest («), or sodomitical practices imputed 
by a wife to her husband during the cohabitation (A), do not per se con- 
stitute cruelty {g). Neither petulance of manner, nor rudeness of language 
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constitute it (a); but neyertheless, violent and abusire language may 
properly be pleaded in conjunction with other circumstances.' After the 
sections of the article comes the digest of cases. These are denoted by 
(a), (ft), (c), &c. The reference (/) is to Chemutt v. ChemuU^ decided in 
1854 ; (0) refers to a case in the Court of Arches in 1852 ; (A) carries one 
to a recent well-known case in the House of Lords. If married persons may 
go on like this with impunity (so far as regards the Ck)urts, that is), a case 
under another section illustrates forcibly what they may not do. Even in 
1794 the Consistory Court apparently held that separation, or its equiya- 
lent, must be decreed when the respondent had abused the petitioner very 
much, * cursed and swore at her bitterly, called her a whore and other 
opprobrious names ; held his clenched fists to her face, and declared that 
he would do for her, and that he would be the death of her.' 

Under the article ' On Cruelty,' the appended digest shows some very 
liyely cases. In one of these (in 1867) 'the wife tesorted to personal 
Tiolence towards her husband, doing such acts as scratching his fSace, 
throwing a pie and a bowl of milk at him, and constantly abusing him 
and committing acts in order to annoy him.' No wonder the Court 
thought that the ' question was whether it was likely that the married life 
could be carried on on such terms, and whether the wife's safety was 
secure in a household conducted in that way ' ! 

With the key to the arrangement which the author proyides, and his 
explicit directions, it will be no difficult thing to find what one wants in 
the book ; and it is to be hoped that the alphabetical system will in this 
case meet with more success than has attended some well-written books 
arranged on a similar system. The book will be found most useful to all 
who have to advise on the subject of diyorce. 



International Law as Interpreted during the Rueso-Japanese War, By 
P. E. Smith and N. W. Siblby. London : Fisher Unwin and 
W. Clowes & Sous, Lim. 1905. 8vo. xi and 494 pp. (25^.) 

As its title indicates, this yolume makes no pretence to being a treatise 
on International Law. It is a compilation of facts connected with the 
Russo-Japanese War, and an examination of them in the light of 
leading current textbooks and authorities. The authors cite especially 
the late W. E. Hall's work on International Law and Prof. Holland's 
letters to the Times on the different matters and eyents to which he has 
called attention in the course of the War's progress. Though we haye 
obseryed a number of inaccuracies, such as describing the procedure in the 
North Sea incident as an * arbitration ' (p. 214) and a rather far-fetched 
parallel between that incident and the Jameson raid, we regard the book 
as a yaluable storehouse of the most recent facts in International Law. 
The authors will do well, howeyer, to correct such erroneous descriptions 
(eyen in the Index) as Baron de Lambermont, Sir John Macdonnell (with 
a I's) fTriga for Ariga (p. 9) and slips of the pen such as treatise for treaties 
(P- 219). 

We haye also receiyed :— 

A Compendium of the Law of Torts, specially adapted for the use of 
Students. By Hugh Fbassb. Sixth Edition. London: Sweet & Max- 
well, LinL 1905. 8yo. xxiy and 225 pp. (8s.) — AH recent editions of books 
on Torts haye had to face difBculties presented by the Trade Union cases, 
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as they may be coUectiyely called, of the last few years. Mr. Eraser, 
being precluded by the limits of his space from entering on discussion, 
has practically adopted the position taken up in this Reyibw by our learned 
contributor Mr. A. V. Dicey, not however in vol. Ixix, but in vol. xviii, 
p. I ; see also voL xx, p. i. The figure given refers to the nwnber of the 
Review, not a convenient form of reference except for those who do not 
bind up their volumes. 

A Summary ofihe Law of Torts. ByABTHUBUHDEBHiLL. Eighth Edition. 
By the Author and J. Gxbald Pease. London : Butterworth ft Co. 
1905. 8vo. xlviii, 301, and 31 pp. (io«. 6d,) — This edition has every 
appearance of being well posted up, and the fact that Mr. J. 6. Pease is 
now associated with the learned author is an. additional warranty of sound 
work. Little is said of the still vexed questions raised by the Trade Union 
cases, and this is probably the safest course in an elementary book. The 
writers' sympathy would seem to be with the tendency of AUen v. Flood 
rather than with that of Quinn v. Leathern. 

A Comj)endium of the Law relating to Executors and AdminittratOTM. 
By the Hon. W. Gbeoobt Walkeb, Prime Judge of the Supreme Court 
of New South Wales, and Edoab J. Elqood. Fourth Edition. By Ebgab J. 
Elgood. London: Stevens & Hay nes. 1905. 8vo. Ixxxvi and 472 pp. 
(21*.) — This is a good and well-arranged book. The notes are practical, 
and appear to have been duly brought up to date. The omission of 
dates to the cases cited is a slight blemish on an otherwise excellent piece 
of work. We can recommend the book as a handy supplement to, or in 
some cases a substitute for, the classical but bulky Williams. 

The Legal Handbook of Practical Laws and Procedure^ with Tariffs of 
Fees of Office and Stamps in British Soutii Africa, together with a Law 
List, 1905. By W. H. Somebset Bell and Makfeed Natbak. Grahams- 
town, Cape Colony: African Book Company, Lim. 1905. 8vo. xiv and 
891 pp. — This handbook, first published in 1903, contains much useful 
information with regard to the laws and procedure of British South Africa. 
Since the publication of the first edition there have been important altera- 
tions in the law and practice relating to registration of deeds, patents, 
stamp-duties, and admin istratio^n of estates. These changes have been 
duly embodied in this iissue of the work, which is probably the most 
accessible guide for English practitioners to South African law and 
practice. 

Snowden^s Magist/rates' Assistant and Police Officers* Guide. Eleventh 
Edition. By T. 0. Hastinos Lees and J. Ridley Shield. London: 
Butterworth & Co.; Shaw & Sons. 1905. 8vo. xiv and 504 pp. and 
index. — The editors have added some new matter to this edition, including 
several special chapters on the powers and duties of justices. The book 
contains much practical information on magisterial and police powers and 
duties. It may be commended especially to justices, justices' clerks, and 
constables as a safe guide to the duties of their respective offices. 

Index of Cases Judicially noticed (1865-1904). By A. N. Kant. 
London: Wm. Clowes & Sons, Lim. 1905. La. 8vo. vi and 751 pp. 
{30s.) — This index contains cases judicially cited in the Law Reports from 
their commencement to the end of 1903, and a supplement includes the 
cases for 1904. It is difficult to appreciate sufficiently the great labour 
involved in such a work, which should prove useful even to ti^ose owning 
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carefully noted-up sets of the Law Reports. The work appears to be well 
done. We have tested a good many of the references and in no instance 
haye we found any of them wrong. 

The Law of ArhUration aiid Atvardsy with appendix containing statutes 
relating to Arbitration and a collection of Forms and Index. Fourth 
Edition. By Jobhtta Slateb. London: SteTens&Haynes. 1905. 8yo. 
XX and 211 pp. (6«. 6d.) — Beyond the addition of recent cases few changes 
haye been made in the latest issue of this little book which, to quote ^m 
the preface, ' is primarily intended for the use of commercial men ' and ' has 
been written, as far as possible, in language free from those legal technical- 
ties which will always remain a cause of confusion and embarrassment to 
the commercial mind.' 

Beparts of Prize C<uee determined in the High Court of Admiralty before 
the Lords Commissioners of Appeals in Prize causes and before the 
Judicial Conunittee of the Priyy Council, from 1745 to 1859. Edited 
by E. S. RosooE, Admiralty Registrar of the Supreme Court. Two vols. 
London : Stevens & Sons, Lim. 1905. La. Svo. Vol. I. xlviii and 650 
pp., vol. n. xxxii and 660 pp. {£2 io«.) — Review will follow. 

Pfinci^pUs of Mahomedan Law, By Dinshah Fabdxtnji'Mulla. Bom- 
bay: Thacker & Co. 1905. Svo. xiii and 195 pp. {Re. 3.) — Review 
will follow. 

A Handbook of Practical Forme. By H. Moobb. Fourth Edition. 
Revised and edited by Edwabd Maksok. London : Wm. Clowes & Sons, 
Lim. 1905. Svo. xxix and 591 pp. (20«.)-'Review will follow. 

On the Interpretation of Siatutee. By the late Sir Peteb Benson Max- 
WBLL. Fourth Edition. By J. Anwyl Thbobald. London : Sweet 8l 
Maxwell, Lim. ; Toronto: The Cars well Co., Lim. 1905. Svo. dxi and 
690 pp. (a5«.) — Review will follow. 

A Digeet of EquUy. By J. Andbew Stbahan and 6. H. B. Eenbigk. 
London: Butterworth & Co. 1905. Svo. xliii, 522 and 19 pp. (i5«.) — 
Review will follow. 

The Student'e Guide to Conetiiutional Law and Legal History. By 
Chablbs Thwaites. Fourth Edition. London: Geo. Barber. 1905. 
Svo. viii and iSS pp. (79. 6d.) 

Woletenhdlme^e Conveyancing and Settled Land A cte. Ninth Edition. By 
Bbnjamin Lennabd Chebbt and Abthub Eustacb Russell. London : 
Wm. Clowes & Sons, Lim. 1905. Svo. xlii and 5S6 pp. (26f.) 

Bnglieh Constitutional History from the Teutonic Conquest to the Preeent 
Time. By Thobcas Pitt Taswell-Lanomead. Sixth Edition. Revised 
throughout, with notes, by Philip A. Abhwobtb. London : Stevens A 
Haynes. 1905. Svo. xxiv and 639 pp. 

A Treatiee on Belgian Law. By Ebnbst Todd. London : Butterworth 
& Co. 1905. Svo. XV, 5S0 and 28 pp. (254. net.) 

Hints a$ to Advising on Title and Practical Suggestion for perusing and 
analysing Abstracts. By William Henbt Goveb. Fourth Edition. 
London : Sweet & Maxwell, Lim. 1905. Svo. 1 and 254 pp. 

Becht und Technik dee englischen Parlamentarismue. Von Dr. Josef 
Redlioh. Leipzig : Duncker & Humblot. 1905. Svo. xx and SSi pp. 
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The Revised JRepcrU. Edited by Sir F. Pollock, assisted bj 0. A. 
Sauitbsbb, J. 6. Pkasb and Abthub B. Cans. Vol. LXXVI, 1 846-1 848 
(t & a Coop. temp. Cott. ; 10 Beayan; 12 Q. B. ; a Exch.). London: 
Sweet & Maxwell, Lim. ; Boston: Little, Brown & Go. 1905. La. 8to. 
XT and 8aa pp. (25«.) 

The Law of Mortmain, By Thomas Boubchibb-Chilcott. London : 
Stevens & Haynes. 1905. 8to. xx and 234 pp. {129. 6d) 

The Law of Carriage by Raikoay, By Hekbt W. Dibnby. London : 
Stevens & Sons, Lim. 1905. 8vo. xv and 23a pp. (74. 6d.) 

The StuderU'a Legal Hislory, By R. Stobby Deans. Second Edition. 
London: Stevens & Sons, Lim. ; Reeves & Turner. is^5. 8vo. ix and 
227 pp. (6«.) 

StvdenUf' Precedents in Con/ffeyancingy collected and abridged by Jameb W. 
Clabk, E.g. Third Edition. London: Sweet & Maxwell, Lim. 1905. 
8 vo. xi and 1 58 pp. (6«.) 

A Treatise on Private IntemaHonal Law, with special reference to its 
Practice in England. Fourth Edition. By John Westlake, E.G., assisted 
by Alfbed Fbakk Topham. London: Sweet & Maxwell, Lim. 1905. 
La. 8vo. XXX and 437 pp. (i6«.) 

The Rights and Liabilities of Huthand and Wife. By J. F. Magqttesk, Q.C. 
Fourth Edition. By Wtatt Paine. London : Sweet & Maxwell, Lim. 
1905. La. 8yo. Ixxxviii and 579 pp. (25«.) 



The Editor cannot undertake the return or safe custody of MSS» 
sent to him without jrrwious communication. 

His address is 13 Old Square, Lincoln's Inn, not Oaford. 
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